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MR. McGILLIVRAY: Mr. Commissioner, I have been 
retained by the Government of this province to act 
as counse 1 to your commission, Mr.Cavanagh appears 
for Mr. Philipzyk, Mr. Redmond appears for the 
Edmonton Real Estate Board of Co-Operative Listing 
Bureau Limited; Mr. Bowen for Mr. Kellough. 

Sir, as a result of a notice 
of this inquiry having been published, pursuant 
to your directions, in Calgary, Edmonton, Red Deer, 
Lethbridge, Medicine Hat, and Grande Prairie, all 
being points which there are co-operative listing 
boards, I have had two requests from members of the 
public to get evidence. 

One is from Mr. Walsh, who would 
in any event be called, and he will be called as a” 

witness. 
Second request is from Mr. E. L. 

Green. I advised him that I would hope to get in 

touch with him, and I attempted to but was unsuccessful 

last week. I have written Mr. Green again and said 

if he will communicate with me and if his evidence 

relates to the matters under investigation I would say 

that he will also be called. 
May I enter as the first exhibit 


a certified copy of the order in counsel directing 
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MR.McGILLIVRAY: (cont) this inquiry. 


ORDER IN COUNCIL, MARKED 
AS EXHIBIT) #1. 


MR. McGILLIVRAY: Secondly I tender as an affidavit 
approving the publication of the notice of this 
inquiry in the newspapers which I have mentioned, 
and the advertisements as they appeared in the 


newSpaper are exhibited. 


AFFIDAVIT OF PUBLICATION OF 
NOTICE, MARKED EXHIBIT #2. 


MR. McGILLIVRAY: One other thing, the order in 
which I feel we will deal with the matters, you are 
instructed by the order in counsel to inquire into 
whether the Edmonton Real Estate Board of Co-Operative 
Listing Bureau Limited was properly incorporated as 
a co-operative under the Co-Operative Associations 
Act. You are entitled to inquire to determine whether 
in your opinion the Government ought to or ought not 
to have approved supplemental by-laws of that body. 
You are asked to state whether or not that company 
should be permitted to retain its supplemental by-laws, 


and you are asked to advise whether any charges -- 
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MR. McGILLIVRAY: (cont) whether any changes should be 
made in the act or its procedures in the adminis- 
tration of the act. 

Now those things relate to the 
set-up, as it were, of the co-operative association 
of the Edmonton Real Estate Board Listing Limited, 
and my intention sir is to call evidence relating 
to that board, its set-up, how its by-laws came to 
be approved, and with that end, I would call the 
legal advisor to the board, who is familiar with the 
thing throughout, Mr. McKenzie, a Mr. Johns from 
Calgary who is in a similar position there, he is 
secretary of the similar board in Calgary, how they 
Operate and what their approach to things is. Mr. 
Weber, the supervisor of co-operative associations 
who is primarily responsible for approving by-laws 
of co-operatives, and then Mr. MacPhee, the super- 
intendent of insurance under whose jurisdiction the 
Real Estate Agents' Listing Act is administered. 

From there, sir, we go to the 
specifics -- that is the subject of the complaint 
here, the proceedings and evidence relating to the 
proceedings that resulted in Mr. Philipzyk not being 
a member of the co-operative. 


Now first, in relation to evidence 
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MR. McGILLIVRAY: (cont) I have discussed with counsel 
the matter of putting before you the ombudsman's 
report. I think that I can say there is no objection 
by counsel, the ombudsman's report is referred to 
in one of the recitals of the order in counsel, setting 
up this inquiry, in a sense it is perhaps an opinion 
based upon information that the ombudsman's Agere 
contains, which I hope will be the subject of first 
hand evidence before you. You may feel that the 
ombudsman's opinions may be of assistance to you, 
and accordingly sir, I tender a copy of the ombuds- 


man's report. 


OMBUDSMAN'S REPORT, MARKED 
AS EXHIBIT #3. 


MR .McGILLIVRAY: Now, sir, lI would like to call 


Mr. Kenneth A. McKenzie, Q-.C-., as the first witness. 


KENNETH ABLER McKENZIE, sworn, e xamined by MR. 
McGILLIVRAY: 
Mr. McKenzie, what is your occupation? 

A I am a barrister and solicitor. 

Q I think you are too modest, sir, I think you are also 


one of Her Majesty's Counsel? 
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Correct. 

I believe you are the solicitor for the Edmonton 
Real Estate Board Co-Operative Lisiting Bureau? 

Yes. 

Did you chose a name that long, Mr. McKenzie? 

No, sir. I think it had that name before we joined 
forces. 

How longhave you been that company's solicitor? 

I would think since approximately 1954. 

Now, sir, can you tell His Lordship when that com- 
pany with that name was originally incorporated? 

In 1952. 

Mr. McKenzie, is this a photocopy of the certificate 
of incorporation? 

Yes, it is. 

The original certificate, My Lord, is here. I am 
satisfied that this is a photocopy. This establishes 
that the company, the Edmonton Real Estate Board 
Co-Operative Listing Bureau Limited was incorporated 
under the Co-Operative Associations Act, 1946, 27th 
of June, 1952. 

Now, in 1959, that company had 
approved by the supervisor of co-operative activities, 
supplemental by-laws. 

That is correct. 


CERTIFICATE OF INCORPORATION 
EXHIBIT #4. 
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Q Have you a copy of those supplemental by-laws, Mr. 
McKenzie? 

A Yes. 

Q Are these the by-laws? 

A Yes, they are. 

THE COMMISSIONER: Therewere standard by-laws 


before these? 

A Yes, Mr. Commissioner. There were standard by-laws 
prior to these. There were both standard by-laws 
and supplementary by-laws prior to that date. 

Q MR. McGILLIVRAY: I think it is fair to say that 
these by-laws have been the subject of let us say 
consideration by the ombudsman, and by officers of 
the government in light of the ombudsman's criticism 
of the by-laws -- not of the by-laws, but of the 
government for having approved them. 

Now the superintendent under the 
Co-Operative Associations Act, in 1959, when these 


by-laws were approved, was a Mr. Harald Weber, was 


it not? 
A That is correct. 
Q Now while of course, the by-laws speak for them- 


selves, I wonder, Mr. McKenzie, if you would tell 
the Commissioner what the company was seeking to 


accomplish in 1959 by asking for and obtaining the 
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Q (cont) approval of the Supplemental by-laws? 
Perhaps you might also tell the Commissioner why 
it's necessary at all to have the approval of these 
by-laws in the ordinary course or incorporation of 
a company, people incorporating the company can have 
any by-laws or articles pretty well much as they 
wish. 

A The background, briefly, to these supplemental 
by-laws was this; there was an unincorporated 
association. 

MR. McGILLIVRAY: Would you try to speak up, 

Mr. McKenzie. 

A Yes. 

There was an uncorporated 
association called the Edmonton Real Estate Board 
which had operated in Edmonton for I would think, 
in excess of 40 years. It had a written constitut- 
ion, but it was not incorporated in any fashion. 
Then members of that board decided to go into a 
multiple listing service so that agent members of 
that board incorporated the Edmonton Real Estate 
Board Co-Operative Listing Bureau Limited in 1952. 

Their basic organization, the 
Edmonton Real Estate Board is an unincorporated 


society, continued to exist for the ordinary functions 
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(cont) that it performed in making representation 
to government, trying to improve standards in the 
profession, educating their members and so forth. 
Approximately, I believe it was 1957, they decided 
to incorporate their basic organization which had 

a shorter name, the Edmonton Real Estate Board, 

and we incorporated that under the Societies Act 

in 1957. In connection with that incorporation very 
great thought was given to the by-laws that were to 
govern it, and so we spent a year or SO working this 
out clause by clause with the members. | 

Now Mr. McKenzie, IT am a little confused. As I under- 
stand there is an unincorporated association known 
as the Edmonton Real Estate Board? 

There was, yes. 

At the same time, at least in 1952, there was a 
corporation incorporated under the Co-operative 
Associations Act, namely the Edmonton Real Estate 
Co-Operative Listing Bureau Limited? 

That is.correct. 

And that company was a company made up of -- made 
up solely of agents who incorporated to in effect 
prove their listings or co-operate together in making 
listings available to one another? 


That is correct. 
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Do I understand that then the unincorporated body 
became an incorporated body under the Societies Act? 
That is correct. 

That occurred in 1957? 

The 24th of December, 1957 was the date of the 
certificate of incorporation, we had been working 

on the by-laws for that organization for very nearly 
a year. 

That is for the incorporation under the Societies 
Act? 

That is correct. 

All right, sir. 

The two organizations had the same members, same 
agent members, and they had many objectives in 
common, so there was a strong desire between the 

two to amalgamate, to conduct all of their activites 
through one organization, rather than through two 
organizations. So we considered what was best, where 
was the best instrument to conduct this activity 

that they wished to conduct. Under the Societies 
Act, it was impossible to carry out all these things, 
such as a multiple listing Bureau because the Societies 
Act does not permit the carrying on of business which 
earn revenue. It was impossible to have both organ- 


izations under the Societies Act. Then we looked at 
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a) 


(cont) the possibility of carrying on the functions 
of the society under the co-operative, and we con- ~ 
cluded that this was not only feasible, but a very 
desirable place or way or conducting these oper- 
ations. 

We decided to amend the by-laws 
of the co-operative to conform to the existing by- 
laws of the society, and whenever you amend by-laws 
under the €o-operative Associations Act two steps 
are required. The first is to obtain the consent 
of the supervisor of co-operative activities to 
our by-laws, and then you register them with the 
registrar of companies. So whenever there is a 
change in by-laws the supervisor must approve, and 
then you can register them with the registrar, and 
then they become effective. 

Now you are referring to the act, when you say that 

the supervisor must approve? 

Yes. 

I have before me a copy of the act, is it Section 16? 
Yes, that is the section of the Co-Operative Activities 
Association Act. 

And the particular section,sir, PB AHP "First with 

the approval of the Lieutenant-Governor in Council 


the Supervisor may from time to time prescribe the 
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Q (cont) standard by-laws not inconsistent with this 
act, and in the standard by-laws so provided shall 
be the by-laws of each association to which this 
act applies subject to however such modification or 
change with respect to a particular association as 
maybe made by Supplemental by-laws of the association." 

Have you a copy, Mr. McKenzie, 
of the standard by-laws that were in effect at that 
time? 

A I have a copy as they were at that time which I have 
taken from my files. | 

Q May I denude your files to the extent of making these 
an exhibit? 

A Yes. I think they are all contained in the present 
standard by-laws plus additions that have been 
enacted since. 

THE COMMISSIONER: These are the standard by-laws 


with some supplemental by-laws or amendments up to 


1959? 
A That is correct, sir. 
MR. McGILLIVRAY: Exhibit #5, please. 


COPY OF SUPPLEMENTAL BY-LAWS 
MARKED EXHIBIT #5. 
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MR. McGILLIVRAY: These, sir, I think should be 
before you because these are standard, and you 
will see what the differences were, and then you 
will see what the differences were, or what differ- 
ences there were not in the procedure relative to 
the discipline as they appear in the standard by-law, 
and as they appear in the supplemental by-laws. 

May that be marked? 

THE COMMISSIONER: Yes, it has been. 

Q MR. McGILLIVRAY: Now, I was reading Section 16, 
sir, which said that the supervisor could approve 
supplemental by-laws, and the section goes on and 
says: “The association shall have such by-laws as 
are approved by the supervisor at the time of the 
incorporation and subsequently passed in the manner 
herein approved and provided." Then it goes on to 
say that an association may amend any of the by-laws 
but the approval of the supervisor is required. 

“ Mr. McGillivray, I think Section 4 is also applicable, 
sub-section 3 and 4. 

MR. McGILLIVRAY: That reads: "Supplemental by- 
laws may, subject to the approval of the supervisor 
for modification or change to standard by-laws with 
respect to the association -- all right, Mr. McKenzie 


after I interrupted you you were telling how the 
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MR. McGILLIVRAY: — (cont ) supplemental by-laws came about, 
and what the purposes were? 

A Well, the main differences between the two organ- 
izations was that the society under the Societies 
Act had as members both agents, who are employers, 
and salesmen who are employees. The Co-Operative 
Association had as members only agents, the employers, 
because the Co-Operative Listing Bureau was a bus- 
iness facility whereby agents who owned listings, 
this was their stock and trade, arranged to exchange 
these listings so that one agent could sell the 
listings to another. The salesmen were not members 
of the co-operative, but they were members of the 
society. Under the Societies Act. 

Q Now Mr. McKenzie, if I may interrupt you again, what 
exactly did the agents and their salesmen, as members 
of the society, what did that organization itself 
do? 

A The society was originally organized for the betterment 
of the real estate business in its relationship to 
the public. One thing they concentrated on very 
greatly was education, and a newly licensed salesman 
had a lot of things to learn about the real estate 
business, so the society wanted to educate its members 


in how they should sell real estate, and the problems 
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(cont) that can be encountered, and the ethics 

that should be observed in dealing with the public. 
This was the relationship of the real estate bus- 
iness with the public and with the government, 

that was the function of the society. The co-opera- 
tive originally’ was a straight business organization. 
Were there any methods of taking any discipline 
action against any of the salesmen following from 
his membership in the society at that time? 

Yes. The by-laws of the society are virtually iden- 
tical on discipline with the present by-laws of 

the co-operative. 

Mr. McKenzie, if let us say, a salesman were expelled 
from the Aaa would that materially affect his 
ability to carry on with his same employer within 
the multiple listing sales organization? 

The society and the co-operative had not existed 
side by side for very long, as in any incorporated 
society with its existing by-laws, but I do believe 
that the co-op, which would only exchange its list- 
ings if it were satisfied that the agent who was 
going to do the selling employed salesmen who were 
competent, who were well trained, and who would 
observe ethical principles in dealing with the 


public. I think that the employers in the co-op 
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(cont) would probably ‘have terminated the employment 
of a salesman who did not live up to the standards 
required, who could not pass the exams. 

In other words the employer would simply say you 
have been directed to be expelled from our society 
that deals with ethics and education. Or this does 
not require me to do anything I am going to do 
something? 

Right. 

This is what in practice was the situation? 

Yes, that is correct. 

Well, let's get along. You described the aims of 
the society and dealt with the education and the 

fo Nes and that sort of thing. You say that side 

by side that, at least for a short period, you had 
the company of agents alone who were in the business 
of pooling their listings? 

Correct. 

All right, what then occurred, sir, in 19597 

Well, it was a rather lengthy process, it took over 
two years, during these -- this time these two organ- 
izations were discussing amalgamation, and there 
were meetings of both organizations, both directors 
meetings and general meetings and they ultimately 


approved the concept of amalgamation under the by-laws 
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A (cont) that the society itself had, if these by- 
laws were acceptable to the supervisor of co-oper- 
ative activities. 

There was an amalgamation 
committee appointed of 12 persons, six representing 
the society and six representing the co-op and they 
did the actual work of working out clause by clause 
and then at the constitution was approved it was 
taken back to both organizations and voted on by the 
general membership and approved. Finally when 
they were satisfied with the set of by-laws we sub- 
mitted them to the supervisor of co-operative act- 
ivities when they were approved they were submitted 
to Mr. Weber, the supervisor of co-operative 
activities. 

THE COMMISSIONER: It was not really an amalgamation, 
an amalgamation would be a merger. 

A Right. 

THE COMMISSIONER: So up to this date there is the 
co-operative organization and the society? 

A Right. 

The understanding was that if the 
supervisor accepted the by-laws for the co-op, the 
society, the members would cease to belong to the 


society and they would apply to belong to the co-op- 
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A (cont ) erative, or the bureau, whichever you pre- 
fer to call it. 

THE COMMISSIONER: Well, is the societies organ- 
ization the defunct? 

A No, sir. It has been kept alive, the name of this 
society for over 40 years was the Edmonton Real 
Estate Board, and this was a name they wish to 
preserve so it was kept alive primarily for the 
preservation of that name. 

MR. McGILLIVRAY: It's an inactive society? . 

A Well, everyone who belongs to the co-operative 
bureau also belongs to the society, a nominal member- 
ship of a dollar a year and the annual meetings 
for both organizations are called and held at the 
same time and they have the same board of directors. 
ts alive, but-that's all. 

Q Now I believe that you hadameeting, at least in 
particular a meeting with Mr. Weber? 

A Yes, that is correct. 

Q And Mr. McPhee, the superintendent of insurance in 
his capacity as being in charge of the administration 
of the real estate agents licensing act, and minutes 
of those meetings, or that eee is referred to 
in the ombudsman's report. There are further minutes 


prepared by the assistant to Mr. McPhee which are 
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Q (cont) also in the report. 
Now first of all, I will come 

to those in a moment, Mr. McKenzie, but some objec- 
tion was raised about what you were doing by Mr. 
McPhee. I would like this to be before the Comm- 
issioner, but first of all, what was the effect of 
the new by-laws in substance? What change was being 
made? 

A Well, the main change as far as the Co-Operative 
Listing Bureau Limiited was concerned was the change 
providing for the admission of salesmen, and the 
changes of memorandum of the association to enlarge 
the objects to include the education now and the 
ethical and public relations features. As I say, 
the constitution which the society had was taken 
over virtually verbatim into the co-operative so 
far as ethics, discipline, voting, election, and 
almost everything. 

THE COMMISSIONER: This is all in the new by-laws? 

A This is all in the new by-laws. There was no change, 
virtually no change. 

THE COMMISSIONER: This is not like a commercial 
company, you don't have a memorandum? 

A Yes, there is a memorandum of association, and if you 


don't enact any by-laws of your own you have standard 
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(cont) by-laws. If you enact any by-laws of your 
own you have supplemental by-laws. 

MR. McGILLIVRAY: Was there any change in the 
memorandum at that time? 

Yes, there was. The memorandum initially was a very 
brief one, just two or three objects, to sell multiple 
listings, et cetera. The new memorandum of assoc- 
iation was quite a bit longer because it provided 

for ethics, public relations, and these features. 

We submitted both documents to the cere sd etept at 
co-operative activities at the same time. He 
approved the memorandum of association almost right 
away; and he held up approval of the by-laws pending 
a meeting with the superintendent of insurance who 
administered the real estate agents' licensing act 
because the two departments of government wished to 
consult and wished to be satisfied that there was 

no conflict going on or no conflict going to arise 

by reason of these changes. 

Mr. McKenzie, is this a copy of the memorandum sub- 
mitted and approved in 1959? 

Yes, this is a memorandum that we submitted to the 
Supervisor of co-operative activities and he approved 
it on December 11th, 1958, and it was registered with 


the registrar of companies the same date. 
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MR. McGILLIVRAY: Perhaps, sir, I should put this 


before you. 


STANDARD BY-LAWS - CO-OP 
ASSOCIATIONS ACT 1946, 
MARKED EXHIBIT #6. 


AMENDMENT OF MEMO OF EREBd 
COCOPL.B. LTD., MARKED 
BXHIB EW #7. 


Q MR .McGILLIVRAY : Now, under the supplemental 
by-laws of the co-operative as they came to be 
approved, first of all, Mr. McKenzie, were salesmen 
of agent members of the co-operative required to 
become members of the co-operative themselves? 

A Yes. 

Q And as members of the co-operative what voice, if any, 
did the salesmen have in the election of the dire- 
ctors of the co-operative? 

A Well, this had been one of the causes of discussion 
in the two years leading up to what we will term 
amalgamation, although it is not technically accurate. 

In the association under the 
Societies Act everybody had a vote, salesmen and 
agents alike. In the existing co-operative listing 


bureau there was -- this was an agents organization 
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(cont) basically because we were dealing with the 
property of the agent, and this affected his basic 
business decisions. The agents, although they were 
the same agents as were in the society, did not want 
to place themselves in a position where the salesmen 
could out vote them on the basic business decisions 
on which their businesses depended. We strove to 
find a means which would give agents, give salesmen 
a meaningful voice, and a meangingful vote, but pk 
is a situation where the salesmen could not control 
the basic business of their employers. Now the 
employers are in the business long term, and they 
have a long term point of view. The salesmen, many 
of them are in this business short term, and they're 
more interested in the immediate commission, at least 
some of them are. 

Small agents were. very insistent, 
small agents -- by that I mean agents who only 
employed one or two salesman, as compared with larger 
agencies like Meltons Webers, who employ 70 or 80 
salesmen. Now the small agents did not want to be 
in a co-operative organization where Webers or Meltons 
may have 70 votesagainst their two votes, so we tried 
to retain the principle of one agent, one vote irres- 


pective of the size of the agent. We also wanted to 
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(cont) obtain the principle for salesmen to have 

a voice, and a vote, and that would keep the 
salesmen happy. in this new organization and some 

of the salesmen did have objection as this was 
being discussed. 

Well, Mr. McKenzie, why do you think that it would 
keep the salesmen happy to have a right to elect 

a maximum of two or a board of directors of 11 which 
would mean that they could not possibly ever control 
the board? 

Well, there were very many advantages to this 
amalgamation and everybody could foresee, so every- 
thing was keen to make it work if they could, and 
the salesmen who vote for salesmens directors were 
content to have two directors on this board. Their 
directors can be president or vice-president, or 
any of the officers, and they do have a meaningful 
voice. 

At least you could say they have a voice which they 
would not have at all if they were ...- 

If they were not in the co-op they would have no 
vorce*at all: 

Equally if they were not in the co-op, not members 
of the ca-operative, the co-op could not directly 


take discipline proceeding against the salesmen? 
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A That is correct. 

THE COMMISSIONER: How many agents are there, 
roughly? 

A I would think about 500 agents. 

THE COMMISSIONER: Agents? 

A No, not agents. There's about 180 agents. 

THE COMMISSIONER: We are talking about agents 
employers? 

A Yes. 

THE COMMISSIONER: And about 180? 

A About 180 agents, was last I heard. 

THE COMMISSIONER: Who are members of this co-op? 

A an 

Q MR. McGILLIVRAY: Incidentally, Mr. McKenzie, are 


there real estate offices in Edmonton which are not 
members of this co-operative? 

A Yes, there are perhaps -- I better just check. Just 
a moment before I state definitely about these 
numbers. There are numbers that don't -- I can't 
keep it in my mind, sir. I made inquiries a while back, 
and my information at that time was that there was 
about 180 agents listed in Edmonton, 66 agents did 
not belong to this co-operative. Those agents who 
did not belong employed at the time, we estimated 


about 100 salesmen. So that there were 66 non-member 
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A (cont) agents employing approximately 100 salesmen, 
and the membership in the co-op itself is between 
6 and 700, and I'm afraid I cannot tell you how 
many of those are agents, sir. 

THE COMMISSIONER: What vote did the agents have? 
They are all the same, agent number one if he has 
only three salesmen, and if agent number two has 
20 salesmen, each agent had the same vote in the 
co-op? 

A Right. 

Q How many votes? 

A One. 

Q Just one vote each? 

A Just one vote for each agent. 

Q What vote did the salesmen have? 

A In the salemens' meetings, they were allowed to 
elect salesmen directors, and it was one vote per 
Salesmen. In addition to that we devised this system 
where we had what are known as voting salesmen members, 
and the salesmen elect voting salesmen members who 
have the same vote as a voting agent members, he can 
vote on everying. Their number was restricted. 
There was one voting salesman member for each 50 
salesmen. 

Q What is the board of directors, 11? 
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11 plus the president., It's a board of 12. 

And the agents elected 9? 

Reent: 

And the salesmen elected 2, so there were really 
only two pockets of franchise, salesmen representat- 
ives and agent representatives? 

fhat? is’ correct. 

And the big stake was possessed by the agents, and 
they have control? 

Correct. 

That may not be germane to this hearing, but say 
John Doe is active and energetic and he manages to 
build up a considerable business himself and 20 
agents, he anus to become a member of the co-oper- 
ative, how does he get in? 

You are saying that an agent builds up --- 

I am a new boy in town and I am doing pretty well, 
and I like the co-op and I would like to become a 
member. 

You apply for membership and your membership is con- 
sidered, your application is considered by a member- 
ship committee. 

By the board? 

Yes, by the board. 


A membership committee of the board? 
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A Yes. There may be salesmen on this committee? 


That are not members of the board? 


A Right. There are salesmen virtually on every comm- 
ittee. 

Q And then they would make a recommendation to the 
board? 

A To the board, and the board makes a decision. 

Q MR. McGILLIVRAY: Mr. Commissioner, Mr. Redmond 


has handed to me what he informs me are the figures 
on the number of members of the co-op May 3lst, 
1970. Perhaps this could be better proven through 
the secretary, but it might be convenient to have 
this before you now. 

THE COMMISSIONER: Probably. 

MR. McGILLIVRAY: The advice is this, active brokers, 
I take that agents, is 122, and associate salesmen, 
Roe, other atti liates, 13, total 733. 

THE COMMISSIONER: ‘Then there is about 30 percent 
in the real estate business in Edmonton that have 
nothing to do with this co-operative at all, and have 
nothing to do with this inquiry? 

A That is correct, sir. 

Q MR. McGILEIVRAY: Now Mr. McKenzie, the criticism 
has been levied that this organization, as it came 


to be approved, resulted in a minority exercising 
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(cont) control over a majority, a violation of 
the co-operative principle of democratic control. 

What have you to say to that 
criticism, Mr. McKenzie? 

Well, we considered the Co-operative Association 
Act very carefully before making our decision to 
try and come under it with the joint Gere ee 
In our opinion it was a very appropriate vehicle 
for us ne use. 

Now, in a Co-operative Assoc- 
iation Act, many co-operative associations have 
Shares, some do not have shares, but ina co-oper- 
ative organization where there are Shareholders 
they have the principle of one oes per shareholder, 
irrespective of the number of shares that he holds. 
We felt that this was analogous to an agent having 
one vote per agent, irrespective of the size of 
his agency. We felt we were conforming to this 
principle of the act as far as the act was concerned. 

In the Co-op Association Act. 
there is also provision for delegate voting. 

For what? 
For the term, delegate voting. In other words a group 
of people collectively appoint someone who exercises 


the vote on their behalf, so we felt that this was 
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(cont ) analogous to the salesmen, that they -- 

the salesmen ieee elected two things. They 
elected voting salesmen members who had votes on 
practically everything, and then they also elected 
two salesmen directors who sat on the board and had 
votes on everything. We felt that the co-operative 
principles of delegate voting insofar as the sales- 
man waS concerned, was being complied with, and the 
co-operative principles of one vote per person, 
irrespective of the agency. We were trying to 
Pecect an amalgamation of the two groups. Most of 
the groups objections were identical, but they did 
have some discussion due to the fact that some were 


employers and some were employees. 


THE COMMISSIONER: Well, really what you did was 


put an organization together where the agents con- 
trolled the board but otherwise voting privileges 
were ona parity? 

That is I think essentially correct. 

Now when an agent, or indeed a salesman became a 
member of the co-operative, they were required to 
sign an undertaking? 

That is correct. 

And that undertaking My Lord, appears as part of the 


supplemental by-laws. It is an undertaking, and I 
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(cont) won't read it all to you, but it starts out, 
"T acknowledge that I have read and thoroughly 
understand the: objects and the by-laws of the 

code of ethics of the Edmonton Real Estate Co-Oper- 
ative Listing Bureau Limited, and in particular 

the procedure for complaints, arbitrations, and 
disputes, and I thoroughly understand same." 

Well, that takes a good man, 
but anyway that is the recital. 

Then it goes on, “In consider- 
ation of the Edmonton Real Estate Co-Operative List- 
ing Bureau Limited considering my application for 
membership, or admitting me to membership in the 
board I hereby --". And then it lits the following 
as being agreed to, I will summarize some of these, 
A to observe the by-law and code of ethics; and it 
goes on to where there is a dispute between the, a 
member of the board and another or other members 
of the board the dispute can be referred to the 
arbitration committee for arbitration and he will 
abide by the findings of the recourse committee and 
will not have recourse to any other tribunal. 

Now if I may stop there, Mr. 
McKenzie, this relates to arbitration. Is that the 


same as discipline? 
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A No, there are two committees. There is an arbitration 
committee, and there is an ethics committee. 

Both of them have the power to hear commission 
ites al iasten laa most commission disputes are 
dealt with by the arbitration committee and most 
complaints by thepublic, or matters involving ethics, 
for instance, if Mrs. Jones, whose house is being 
sold has a complaint against the salesman who handled 
her property, that would normally go to the ethics 
committee for consideration. 

Q All right, but the clause to abide by the finding 
of the arbitration committee and not have recourse 
to any othertribunal. 

A That is a commission. 

Q In other words if there is a dispute between a 
Salesman, or agent as to who earned a commission, 
that is to be settled by the board? 

A Yes. This is adherent in a multiple listing service, 
that the salesmen of three different agents may show 
the same customer the same house, and the customer 
ultimately buys that house. Salesmen from three 
different agents each are claiming a piece of the 
commission. 

THE COMMISSIONER: I suppose with this multiple 


listing and the combined activities it happens quite 
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THE COMMISSIONER: (cont) often that you must have a 


spliting of commissions? 


A That is true. 

Q This is a daily exercise? 

A Correct. “It may “not be’ daily; but it's quite fre- 
quent. Rather:than involving the public in these 
things which concern only the agents we have an 
arbitration committee of agents who determine what 
is the appropriate commission in the circumstances. 

Q Reading on, sir, with regard to ... 

THE COMMISSIONER: Perhaps we should take a break. 
HEARING ADJOURNED 
HEARING RESUMED 

Q MR. McGILLIVRAY: Mr. McKenzie, referring you to 


the Schedule one to the supplemental by-laws, which 
were the covenant undertaken by the salesmen and 
the waiver claim by an application for membership, 
I got down to item C, whereby the applicant must 
abide by the finding of the board and not having 
recourse to any other tribunal, and he is to next 
pay all costs of arbitration that he may be directed 
to pay. 

E, that discipline proceedings 
set out in the by-law maybe applied against me if 


I fail to observe any provisions of the by-laws or 


En 7 ny i ) 
tj s 
] « 
‘ + 
"% 
E v 
che i? 
ft w248 . 
i a ivi 1 j rei % jeu 
ay 7 a 4 } . ’ 
aye 34} } Tt) ’ } Bi . 
ty 
tei i ” si 
Rts bP 5 ‘7 54 bed : ra] ty f eet é 
op US 2F of bie .) sand teiteo 
botoetib ad Yee jen Sate abl tuthiere. he 
' P 


fut 
4 = " 


Le 


. > 


a 










/ evedg Ifa wag 


RUMCTESTMMOD 
le gakttiqa 

it ek gaat 
b :* abit 







uM - : Thenp 


aa bi ease 
jot Rise 

- f « & 
oqsa @L 
Tc) ribaed 


“i ASH 


igs 


aa 
» oie stew 

‘ ve wo ori} 
woh dog Lf 


“ed ebida 






7 SATHODeT 






Yay od 


- 33 - 


(cont) the code of ethics. 

F, that the directors may 
suspend or expel me from membership or make a mon- 
etary assessment against me, or otherwise discipline 
me in accordance with the by-laws if they find that 
I have failed to live up to any of the provisions 
of the by-laws. And lastly to pay each monetary 
assessment levied sees me, and that the board 
may recover the same as a debt due to the board. 

H, I hereby waive, release, and forever discharge 
the Edmonton Real Estate Co-Operative Listing Bureau 
Limited, its directors, officers, members, and agents 
from all claims, actions, or demands of whatsoever 
nature arising directly or indirectly in connection 
with my application or my membership in the board 

or any arbitration or discipiine procedure that may 
be taken, or purport to be taken pursuant to the 
by-laws of the board that affect me or my business, 
or in connection with any other act done by, or on 
behalf of, or relating to the by-laws of the board. 

Now, Mr. McKenzie, I think the 
criticism has been levied that that document was in- 
tended, and perhaps had the effect of precluding 
any recourse to the Courts by one who has been 


disciplined and felt that the finding of the discipline 
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Q (cont) committee were ._perhaps arbitrary, or impro- 
per, or wrong. What have you to say from the point 
of view of the solicitor who was perhaps instrumental 
in drawing up these by-laws in relation to that 
criticism? 

A Well, we have always taken the position that if an 
ethics committee or the board exceeds its juris- 
diction, or acted out of malice, Fe eee arene: and 
did something that was clearly wrong that recourse 
would ee to the Court by way of certiorari to 
make them quash their proceedings and conduct them 
properly. The reason for this basic clause was 
simply that these were volunteer people working or 
acting in a volunteer organization, and they were 
acting Gar. the public good of their organization, 
and in assuming office, or assuming committee duties, 
they did not wish to be exposed to aarte. a) l thiunke 
this was the unanimous feeling of every person 
involved. 

THE COMMISSIONER: I don't want to be interjecting 
and disturbing the line of the inquiry but I am, 
would like to ask this. If I seek employment from 
one of the agents they accept me as a prospective 
salesman, and I have to be, as a Salesman, I have 


to belong or become a member of the co-op? 
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A fesyecne: first things... 
THE COMMISSIONER: The first thing I must do is 
become a member. Any agent who employs me is 


obliged to meld me into the co-op organization 
and I am under an obligation to sign that under- 
taking? 

A The first thing that happens, sir, is that the new 
agent takes a course. 

A new salesman takes a course? 

A A new salesman takes a course at the co-op offices, 
they have formal lectures and they take a course of 
studies and they pass examinations. The study of 
the course includes these by-laws and the ethics. 

THE COMMISSIONER: John Doe passes and then the 
agent GSS him and the agent is under an oblig- 
ation to make sure that becomes a member of the 
co-op and signs that undertaking? 

A Cnreeet Hel G=esin? thet employof the*agent® for® sev- 
eral months before this happens. 


Q Is there any fee charged? For membership by sales- 


men? | 
A Yes, there is a salesmen membership fee, Li eee 


nominal fee. 
Q A few dollars? 


A Itm not sure of the fee. 
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MR. McGILLIVRAY: I'm sure that the secretary 


co Fr OO YF 


would be able to give that information. 

MR. McGILLIVRAY: Now you say when a chap comes 

to Edmonton and wants to get into the real estate 
business I take it you referred to the real estate 
business within‘the co-op? 

Yes. 

If he's going in with a member of the co-op then he 
is required himself to take the co-operative exam- 
ination and become a member? 

Right. 

To sign the form that has been read in part? 

Yes. 

And if he is put out of the co-op by reason of 
disciplinary action can he then continue to work for 
his employer, who is a member of the co-operative? 
Under the real estate agents' licensing act, every 
salesman is licensed to an agent. Whenever his 
employment terminates with that agent, his license to 
sell terminates, and he has to, when he becomes 
employed with another agent, he gets a new license 
to sell. 

Mr. McKenzie, if an agent were expelled -- I'm sorry, 
if a salesman were expelled from the co-operative, 


could he continue not being a member of the co-operative 
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Q (cont) to work for his employer, who is a member 
of the co-operative? 

A No. 

Q The by-law requires that if the agent -- that if 
the salesman expelled that his employer would 
terminate his employment? 

A Terminate his employment. 

Q It is spelled out in the by-law? 

THE COMMISSIONER: The deposed salesman, apart from 
the operation of the co-op, must have a license to 
sell real estate? 

A Yes, even though he is expelled from the co-op he 
must have a license. 

THE COMMISSIONER: If he's expelled from the co-op 
his license under the licensing act is not affected? 

A Whenever any salesman employee, his employment is 
terminated with any agent, whether or not the agent 
is a member of the co-op, his license to sell ter- 
minates until he is employed by some other agent. 

THE COMMISSIONER: Is this under the licensing act? 

A Yes. 

Q MR. McGILLIVRAY: But the affect of expulsion from 


the co-op would not directly affect his license, the 
result of the expulsion would be that his employer 


would have to terminate his employment and that would 
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(cont) terminate his license? 

Yes. | 

And that is because of the licensing act? 

Yes. 

Then this chap, if he goes to work for someone else, 
someone who sells but is not a member of the co- 
operative, applies for a license for him? 

That is correct. 

And do I take it that is so that if a salesman is 
working for one realtor decides of his own volition 
to go and work for another his license is terminated 
and he has to get a new license, or applies for one 
and the government ordinarily grants 1 ks 

That is correct. 

Now Mr. McKenzie, from the point of view of the 
government administration, and the interest of the 
saci the concern is there that this co-operative 
ean become so big that in effect anybody who wants 
Poleell) real estate in the City of Edmonton will be 
required to join the co-operative, and if that 
board of directors refuses that person admission, 

or in alternative if they expel that person, the 
Real Estate Listing Bureau is really licensing a man 
to get into the real estate business in Edmonton. 


In short, perhaps you are usurping a function of 
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(cont) government. Again, what do you say to these 
by-laws affecting that result, and have you any 
comment for the Commissioner as to whether it is 

in the interest of the public. 

Well, the situation is theoretically possible, Mr. 
McGillivray, but there are many firms which are 
flourishing outside the board and doing very well 
indeed. However if the thing come to pass I would 
say that it's because it's working so well that 

the salesmen like it, the employers like it, and 
the public likes it. Otherwise theoretically the 
situation would never come to pass. 

Tell me this, sir, why was the co-operative, if I 
may refer toit that way, incorporated under the Co- 
operative Act apart from being incorporated under 
the Companies Act? 

Well, I did not incorporate it initially so I can 
only speak from personal knowledge of that point in 
time, but we Bee ieee ie a very appropriate place for 
it to be incorporated aS a company there are 
shareholders who have a majority interest in the or- 
ganization of a company. 

That is a company incorporated under the Companies 
Act? 


Right. 
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I see, continue. 

In the organization that we visualized, particularly 
when the two were put together, many salesmen are 
in the business short term, there is a tremendous 
turn over in salesmen. Just in the fiscal year, 

we have got 700 members this year, probably 100 

or 200 salesmen members may drop out in the course 
of the next year. Where there is a shareholder 
having a proprietary interest in assets of this 
organization very soon there would be more shdre- 
holders inactive in the business than active in 
the business, so there was a very strong desire not 


to give anybody a proprietary interest in the co-op. 


THE COMMISSIONER: Although the members of the 


co-op, say the agents, are engaged in the business 
for a profit. A co-op itself is not. 

No, the co-op is basically a non-profit organization. 
If you had not organized or incorporated under the 
Societies Act your alternative would have been a 
private statute? 

Yes, I believe that is probably right. 

MR. McGILLIVRAY: On that point, Mr. McKenzie, 

what do your by-laws provide as to say disposition 
of assets of the co-operative in the event that Lt 


was wound up? 
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A Section 209 I believe,.Mr. Commissioner, it says 
in the event of dissolution disposition of any 
goods or chattels shall be donated to a charitable 
organization designated at some special meeting for 
that purpose. In other words they did not want 


anybody to have vested interest in the co-op. 


THE COMMISSIONER: Who gets the money, the agent, 
or 

A No, it goes to charity. 

THE COMMISSIONER: You have not very much, a com- 


pany or a co-op would not have very much excessive 
fonda: 

MR. McGILLIVRAY: I think there will be evidence 
from the secretary that there is something in the 
order of several hundreds of thousands of dollars 
a year expended on education and ethics and things 
of this sort. 

THE COMMISSIONER: Well, there is not several 
thousand dollars available for winding up? 

MR. McGILLIVRAY: Well, at any given time there 
might not or might be. 

A You see, Mr. Commissioner, that the co-op has a 
building which has classrooms and it has adminis- 


trative offices. It's a fairly sizeable operation. 


THE COMMISSIONER: Well, that is not one thing we are 
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THE COMMISSIONER: (cont) worrying about, winding up. 

MR. McGILLIVRAY: Well, the provision is there 
that if they did wind up the assets went to charity. 
Nobody has a vested interest. This is a vehicle for 
carrying on their discipline, education, and multiple 
listing. 

Now Mr. McKenzie, if I may refer 
you to the act, first of all have you a copy of the 
act there, sir? 

A redo. 

Q I think you have a copy of the act? 

First™oft all ,how do you get 
incorporated under the act, what is the authority 
for ice poratt br under the act of this company? 
Section 11, the first few words; "an association 
may be incorporated for the purpose of conducting 
and carrying on a co-operative undertaking." 

THE COMMISSIONER: What are you reading? 

A wectton ie of the facts® sir. 

Now we rested on the first few 
few words there, conducting and carrying on co- 
Operative undertaking or business. We feel that 
each act -- excuse me, each agent who has listings 
which he contributes may be sold by his fellow 


agents, and that this is the co-operative method 
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(cont) of both acquiring listings and selling 
listings. 

I see, sir, by Section 9, that no person association 
or company doing business in the Province shall 

use the word co-operative or derivative thereof 

or as part of his incorporated name unless incor- 
porated by or under the authority of the act of the 
Parliamentsof (Canada; (orrthis*act, or a Special act 
authorizes it. 

Now, sir, let me refer you to 
Section 22. 

That section reads, "The 
election of directors shall be by ballot, and each 
member is entitled to one vote only, and each vote 
shall be cast and given by the member individual 
and by no other person except in the case of dele- 
gate voting." 

Now a member is defined under 
Section 2(e). It means a person who is a member 
pursuant to the by-laws of the association governing 
membership. 

Then Section 16, Mr. McKenzie, 
refers to the supplemental by-laws and sub-section 
5 deals specifically with delegate voting. Our 


problem iis this, I wonder under what part of Section 
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(cont) 16 you felt that you could provide for 
delegate voting. That is salesmen electing dele- 
gates who be the voting salesmen, who elect two 
directors. How did you bring yourself within that? 
Well, there are a number of different kinds of 
co-operatives, for a great variety of purposes, and 
we were looking at the principles basically, and 

we felt that if we had approval, there is provision 
that your supplemental by-laws may Supersede the 
standard by-laws. We felt that if we had approval 
of by-laws which in principle follow the act... that 
we would -- that we would be adopting a Satisfactory 
form of procedure. Now the delegate voting provided 
for here specifically is more territorial than by 
class, but we felt that the application of the 
principle was appropriate. 

But the only specific reference to delegate voting 
is the election of delegates on a district basis, 
in subsection 5, but Mr. Commissioner, the opening 
words do say without restricting the generality of 
the organization an association may pass by-laws 
supplemental by-laws providing for delegate voting, 
but it is supposed to be on a district basis, but 
it is subject to the preceding section, which is 


Subsection 4 of 16, which says the association may 
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(cont) by supplemental by-laws modify or change 
any of the standard by-laws or rescind or amend 

any existing by-laws within the association, in- 
cluding any by-laws approved at the time of the 

incorporation. 

I take it that you felt, Mr. 
McKenzie, that under that you were able to give 
each of the agents one vote, and permit delegate 
voting so that the salesmen could elect delegates 
who in turn could elect two directors. 

I think, Mr. McGillivray, I should make it clear 
that on most things the salesmen vote on everything, 
just like an agent does. 

If you will refer to the supple- 
mental by-law, Section 7, subsection 4, I will just 
read that, “A salesman member other than a voting 
salesman member shall not have the right to vote 
for three things only. On all other things he 
can vote. ‘he salesman member cannot vote for the 
election of officers, amendments to the constitution, 
or any matter pertaining to finances. On all other 
matters the salesmen have equal vote with agents. 
The voting agent members have Seen votes with 
agents on those three matters as well. 


Now with regard to the application that the salesmen 
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(cont ) are required to sign, and indeed the act 
itself, you have ee ai or: at least they agree 
not to seek recourse in the Courts for things under 
the subject of arbitration. There is then -- there 
is nothing similar as to discipline? 

No, that is correct. 

But they do say that the release, the Real Estate 
Board is released from any possible claim that the 
individual could have against the board for taking 
discipline proceedings? 

That is correct. 

Has there been any amendment made to the supple- 
mental by-laws as a result of the complaint, whether 
it was rightfully founded or not, that this release 
precludes a salesman from getting to Court? 

Yes, we had always taken the view that if we exer- 
cised our discretion, or did not act in accordance 
with our by-laws, or acted out of malice, or some 
other reason that the person involved could go to 
Court and ask for our proceedings to be quashed. 

In the case that came up, that we are all assembled 
here to consider, when this was under discussion, 
we made this clear to the government. We said that 
we had no objection to putting it in our standard 


by-laws, we had always taken this point of view. 




















; : ) 
; iva 
‘es ii : (NaS 4 
ry Ct eA (1G i 
} roe i°$a 
; ; 7) mt 
- ; ’ of 
ob ud 
hase Lak ei iso  —¢ 
| biwgod Janna obit _ 
ihoescenq enkiqiselb 
arros we ant 
ia taod opedg anh 
; of ot u- ae eubl-vd Eedaom 
~ 7 - 
) . i6i vilviddmes aaw 32 
t fn a4 - & 2ebul ecg. 
. s ; ind , wiles bee ew <= of 


oitynsekh ayo beaks 


1 on 4 5 2 90 ,2wal-ve apo gtiw var 







oe aF wate ae : oii. (4) teed moe Ban Ponsa 


te 






a4 


hboileaiip of oF -& irboenong wa. ws Aes Bits Jano, - 


~ 






a 


tpits 9% a. at” = 









aichiatianee's Gan alia Aoi tsb ‘eneo i of 
a 





-_ we a ‘< A) : 
> is] - be 2185 
aor r “ ie 
[® er a} on 


A (cont ) So we did do.an amendment to our standard 
by-laws about a year ago now, about December I 
think it was registered, spelling this out in so 
many words. 

Q Do you have a copy of that amendment here? 

A Yes, this was registered December 16th, 19609. It 


was after this case arose. 


THE COMMISSIONER: After this Philipzyk situation 
arose? 
A Yes. As a matter of fact Mr. Philipzyk did comm- 


ence proceedings along these lines which were 
abandoned. We felt that he should have pro- 
ceeded along these lines if he felt that he did 
have a ate 

THE COMMISSIONER: This is a certiorari proceeding, 
Mr. Philipzyk commenced? 

A Yes. Our provision in here states that when a 
member of the board has been suspended, expelled, 
or disciplined by the directors he has the right 
of appeal. 

Q MR. McGILLIVRAY: I have just one problem with 
that, Mr. McKenzie, it's all very well for you 
and your by-laws to say that somebody has a right 
to appeal to the Court, but don't you need an 


amendment to the act to permit an appeal to the 
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Q (cont) Court. When you were down to Court and 
say here we are, we are appealing, is it not 
necessary to have this before the Court properly? 
This is something that you boys have asked me to 
do, ‘bat ®l'mnoteacting!in my capacity asa’ judge. 
You people just can't by agreement give me juris- 
diction. It's just not done. 

A This is a jurisdiction which I think the Courts 


have always had and always exercised. 


Q Are you talking about certiorari? 

A Yes. 

Q Well, is this what you mean by an appeal to the 
Gohrt? 

A Well, this’ is not an appeal to the Court here, 
not an appeal. This is an appeal to the general 


membership, and if that fails then the man can 
proceed by way of certiorari, which we have done 


in these improper things. 


Q Well, he could have done this anyway, could he not? 

A Yes. 

Q That is just a matter of legal advice? 

A That is correct. 

Q THE COMMISSIONER: Do you want the amendment entered? 


MR. McGILLIVRAY: Yes, could I have that amendment. 


Could we have this marked Exhibit #9. 
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AMENDMENTS TO SUPPLEMENTAL 
BY-LAWS, EXHIBIT #9. 


Q MR. McGILLIVRAY: The actual wording, Mr. McKenzie, 
is the member has the right of his appeal toa 
general meeting of the members of the board and 
that not being successful to apply to theSupreme 
Court of Alberta for relief on any one of the 
following grounds. One the ethics committee or 
the directors act without jurisdiction or exceeded 
their jurisdiction and by-laws. Two that the 
ethics committee failed to observe the rules of 
natural justice, and three that the ethics committee 
and directors have made an error in law. Those, 
without your saying so would be what would be the 


subject of certiorari at all times? 


A I believe that to be the case. 

THE COMMISSIONER: That, is as far as that goes? 

A Yes. 

Q MR. McGILLIVRAY: So you are not only not providing 


for an appeal in the sense that a judge can determine 
what is fair, or what the facts are you say that 
this is 

THE COMMISSIONER: Let's put it this way, Mr. 


Philipzyk, or anybody else, had certiorari rights 
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THE COMMISSIONER: (cont) before that amendment, and 


under that amendment he has nothing more than 


certiorari. ‘So the amendment really does not add 
anything. 
A Well, it was an effort to make it clear in the 


constitution that is in his possession that he 
had these rights, that he would not have to seek 
legal advice to know that he had them. He could 
read it for himself in his own time. 

THE COMMISSIONER: Certiorari is not much of a 
remedy in some ways, is it? 

Q MR. McCGILLIVRAY : W.11, for instance ..% 

THE COMMISSIONER: Well, take the Law Society of 
Alberta where you have lawyers involved and you 
have a transcript, and there is an appeal. Not 
certiorari, but an enreatl as to the entire evidence. 

MR. McGILLIVRAY: That is correct. tea san 
appeal as to whether the procedure is proper and 
the appeal is not limited, the Court of Appeal can 
go into the merits and find facts. This does not 
only relate to improper conduct, they have a right 
to find fact and fix penalties different from the 
way the Law Society has. If you have a board of 
directors that is making a complaint against a 


salesman, and they are biased, they will make it 
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MR. McGILLIVRAY: (cont) difficult for the salesman 
to establish that as a fact before the board in 
the sense that he may fail just for lack of 
evidence. It may be difficult for the salesman to 
establish this as a fact before the Court ona 
certiorari proceeding. 

A There are always difficulties in proving what the 
intent of people is. | 

Q I suppose that the by-laws could provide for an 
appeal to the Court, but you would need an amend- 
ment to the act to permit -- such as the Chartered 
Accountants! Act where there is appeal to a judge 
of the Supreme Court by the Act, and he can review, 
not only from the view of certiorari, but can say 
whether this is conduct onbecoming, and he can 
also assess penalty. 

A Yes, we have no power to provide for this type of 
an appeal. 

Q Well, would this be objectional if the act were 
amended to give recourse to a judge? 

A I cannot answer that, Mr. McGillivray. I don't 
think this has ever been discussed, so I can't speak 
for the board. 

Q Now one other matter, Mr. McKenzie, in dealing 


with the procedure. Your by-laws specifically 
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(cont) provide that one who is the subject of 
discipline Fee Medi is entitled to be repre- 
sented only by another member of the co-operative. 
In other words he has not the right of counsel. 
That is a lawyer who might perhaps be more able 
and accurately advise him to properly defend 
himself. With his livelihood, if you like, or 
his employment possibly at stake, is there any 
reason why counsel should not appear? 

Well, there was a real reason in the minds of the 


people who were incorporating this organization, 


who were amending its by-laws. They wanted 
the procedure -- they wanted procedures which 
were not costly and which were quick. This was 


particularly true of arbitration that if lawyers 
were involved they felt that it would be too time 
consuming and that their own peers were the best 
judges. So for both discipline, or ethics and 
arbitration it was the conscious choice of both 
the agents and the salesmen that they did not want 
lawyers as counsel in the proceedings, or sitting 
in judgment of the proceedings. They wanted to 
conduct their own procedure, and to be sure that 
it was as legal as was possible, for them to 


conduct these proceedings, we spelled out the 
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A (cont) discipline procedure and the ethics pro- 
cedure in very great detail so that a man who had 
no legal training could take a section, take it 
section by section and see what notice had to be 
given, who could speak, and what evidence could 
be taken. What the proceeding was for recording 
the decision, and what appeal there was. In the 
case of the ethics committee, it conducts a 
hearing, and the method of conducting the hearing 
is spelled out. They make a recommendation to the 
board of directors which makes a decision. If the 
person is aggrieved by that decision he may appeal 
to a meeting of the general membership. There are 
really three levels which this man's case is being 
heard, and in each of these three levels nobody 
has any counsel present. Each speaks for himself, 
or he may have another agent or another salesman 
represent him. It's quite common pedi es peepis who 
is in trouble to be represented by his agent, for 
instance. 

MR. McGILLIVRAY : I think as counsel we have 
agreed that probably Mr. Redmond or Mr. Bowen 
should go first. Certainly Mr. Redmond represent- 
ing the Real Estate Board and Mr. McKenzie being 


their solicitor it would be sensible that their 
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MR. McGILLIVRAY: (cont) interests being the same and 
anything that he ere to deal with might be 
best in the interest of the hearing, the cross- 
examination should be left to last. 

MR. REDMOND EXAMINES THE WITNESS: 

Q Sir, I felt that it might be useful for the comm- 
ission and so it will be on the record, to tender 
the original record, the original application and 
by-laws of the society. 

THE COMMISSIONER: When was it incorporated. 

A The society was incorporated in 1957. The co-op 


Was. im £952. 


THE COMMISSIONER: Is that what you are putting in 
now? 
A This is the society, this is the society and I 


also have the co-op. 

Perhaps I could tender both of 
those, the co-op first. Mr. McKenzie's first 
m:morandum, and the by-laws of the co-operative 
association incorporated in 1952. 

A Yes, it was recommended by the co-operative activities 
supervisor and then by the registrar of companies 
in June of '52, June 27th. 

Q This is the memorandum of association and a booklet 


copy of the supplemental by-laws? 
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A That is correct. 
Q That is a set of rules and regulations that went 
with them? 

A Yes, there were three documents. 

Q May that bemarked? 
APPLICATION OF FORMATION OF 
CO-OP & RULES & REGULATIONS 
MARKED EXHIBIT #10. 

Q Mr. McKenzie, can you identify the application and 


by-laws of the Edmonton Real Estate Board incorpor- 
ated December of 1957? 

A Yes, this is, bears the registrar of companies 
stamp, December 24th, 1957. 

THE COMMISSIONER: I suppose the society has 


few assets? 


A The society has virtually no assets. 
Q Just the annual registration dues? 
A Yes. 


APPLICATION & BY-LAWS EREBd 
MARKED EXHIBIT #11. 


A This was the society whose constitution became the 


constitution of the co-op. 
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Q In essence then what: happened was that that set 
of by-laws, Exhibit #11, became substantially 
the by-laws, supplemental by-laws of the co- 
operative when it was amended in 1958? 

A That is correct. 

Q Now when the members of the society decided to 
form the co-operative in its new form in 1959 
there were salesmen who were members of the society, 
who would be entitled to vote in the society to 
determine if they wish to become members of the 


co-operative? 


A That is true. 

Q Did the salesmen members vote in favour of this 
as well? 

A Yes, I think the decision was very close to being 


unanimous when it was finally reached. 

Q Now you spoke of an amendment to the by-laws, the 
Co-operative Listing Bureau Limited in 1954. It 
might be useful to file those as well. Can you 
identify those as the amendments to the supplemental 
by-laws of the co-operative in 1954? 

A Yes, these are the amendments to the supplemental 
by-laws which were approved in 1954. 

MR. REDMOND: Each of those bears the appro- 


priate stamp of the department that are applicable. 
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THE COMMISSIONER: This is kind of historical 


rather than anything else. 


REGISTERED COPY SUPPLEMENTAL 
BY-LAWS ,1954, EXHIBIT #12. 


Q MR. REDMOND: Now you mentioned, Mr. McKenzie 
that you had some discussion with government 
officials as to the supplemental by-laws to bring 
the members of the society into the co-operative. 
This I think you say was discussed with Mr. McPhee 
and he had some objection I take it to begin with. 
Can you tell me what the objection was? 

A Well, I am not sure that it is -- my impression 
was not at the time that this was a case of an 
objection, it was a case of clearing the air so 
far as all parties were concerned. That real 
estate agents were licensed and administered by 
Mr. McPhee's department, and we wanted to satisfy 
everyone that there would be no change in that. 

As a result of our incorporating of all the salesmen 
into the co-operative, we felt that it wasa case of 
Superimposing upon Mr. McPhee's existing jurisdiction 
additional responsibilities of Mr. Weber's depart- 


ment. In other words we had to satisfy both instead 
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A (cont) of just one. 

THE COMMISSIONER: You had to satisfy Mr. Webber 
from the point of view of the co-op? 

A Riven. 

THE COMMISSIONER: Mr. McPhee was entitled to 
consideration because he had jurisdiction to license 
salesmen and agents? 

A That is correct. 

@) MR. REDMOND: Did Mr. McPhee also indicate 
some concern about having salesmen members of the 
Co-Operative Listing Bureau Limited alone with 
their employers? 

A Yes. This concern was voiced and discussed, and 
I think that as a result of our meetings we satis- 
fied the various apprehensions that were expressed. 

Q He was not sure then to start, whether salesmen 
should be allowed to be members of this and 
have a vote at all? 

A Well, I think that is right. He expressed I believe 
some concern about whether salesmen should even 
be admitted to the employers! co-op. 

Q Now on this matter of voting by salesmen, that is 
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voting in the co-op, I think perhaps you made a 
slip of the tongue when you were explaining the 


process in the by-laws, by-law 7, subsection 4. 
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Q (cont) Would it be right to say that every 
Salesman has a right to vote on everything except 
for the three matters that are described in by- 
law 7, subsection 4? 

A That is correct. 

Q So that salesmen members do not per se have a 
vote for the election of officers, on amendments 
to the constitution, or on matters pertaining to 


finance? 


A No. 

QO But voting salesmen do have a vote even on those 
things? 

A That is correct. 

Q And voting salesmen members, as I understand, are 


people who are picked by a committee of the salesmen 
members of the board. They select members from 
amongst themselves, one salesman for every salesmen 


becomes a voting salesman for those purposes? 


A Thateisa right. 

Q Does a voting salesman have full voting rights? 
A Yes. 

THE COMMISSIONER: In every respect? 

A Yes. 

THE COMMISSIONER: One for every 50, and you say 


there are 500 salesmen, that would be 10 votes? 
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THE COMMISSIONER: (cont) Ten votes on the restricted 
items? 

A No, on other things. All salesmen vote, salesmen 
vote on everything and the restricted items, the 


voting salesmen vote on the restricted items as 


well. 
THE COMMISSTONER: Just like an agent? 
A Right, thatis correct. 
Q MR. REDMOND: Now Mr. McKenzie, just to be 


clear, do I take it that there is nothing in any 
legislation that specifically provides for the 
existence of the board, like the board that you 
represent, or that specifically provides for the 
way in which such a board can admit members or 
the way in which it can expel them? In other 
words there is nothing like the Legal Professions 


Act as to who can join, and how it will be regul- 


ated? 
A No. 
Q So therefore, there is no body among the real estate 


members that would have any statute given power to 
regulate the profession? 

A No, there is nothing of that kind. 

Q So the matter of licensing by the govemment is not 


something over which the Edmonton Real Estate 
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(cont) Co-Operative Listing Bureau Limited would 
have any control at all? 

No. 

The ieee nee ne is handled by Mr. McPhee's department? 


That is correct. 


THE COMMISSIONER: Well, now someone who is a 


member of this co-op discipline committee, dis- 
misses a salesman. His license is terminated 
under the Licensing Act. Some other firm of 

real estate, an agent who is not a pene ae OF this 
co-op for some reason hires this man and his 
license is applied for again? 

Yes. 

MR. REDMOND: This is correct. If a member 
of the board dismissed me , Ecould”go to a non- 
member tomorrow and if he were willing to hire me 
the government has nothing in its legislation that 
Says it cannot re-issue a license because I was 
expelled from the Edmonton Real Estate Co-Operative 
Listing Bureau. 

No, there is nothing of that sort. You would have 
to satisfy Mr. McPhee, that's all. 

I would have to satisfy him if I went to work for 
a member of your board, or a non-member? 


That is correct. 
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Q Now with regards to the amendments, in 1969 you 
amended, or put into the constitution a provision 
designed to explain to members that there was 
the right of review by the Court. Would it be 
fair to say that there is also probably a remedy 
by way of declaratory judgment and injunction 
and the only difference that I can think of is that 
you have a longer limitation period on the limi- 
tation. I am really arguing law now. 

THE COMMISSIONER: Well, what Mr. McKenzie has said 
is that this was an amateur show, and that they 
would spell out the remedy so that the salesman 
aggrieved would know what his actions were. 

MR. REDMOND: That is correct, sir. I was 
just going to ask Mr. McKenzie in view of the 
fact that the report of the ombudsman has been 
filed before this commission was it also designed 
to explain what apparently the ombudsman said 
was not so? 

A No, we never held the view that the members were 


deprived of these remedies. 


Q So your amendment spelled that out? 
A Yes, that is right. 
THE COMMISSIONER: Yes, I think we will adjourn 


til 2 o'clock now. 
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HEARING ADJOURNED 


HEARING RESUMED 


KENNETH ABLER McKENZIE, re-enters the stand on his former 


oath, re-examined by MR. REDMOND: 


Q Mr. McKenzie, when you were dealing with the 
amalgamation or bringing together of two organ- 
izations, I think you indicated to the Commissioner, 
some of the benefits that would accrue. I wonder 
if you might just expand on, this, could you tell 
us in what way it would assist in carrying on the 
kind of programs that were carried on by the 
society and the unincorporated association, to 
bring those together, with the multiple listing 
bureau? 

A Well, one of the advantages that the multiple list- 
ing bureau has was the ability to earn money, 
which the society didn't have. 

The society's revenues were 
based soley on membership are but in the multiple 
listing bureau, there was a source of funds from 
a business that is operated. So, the funds of the 
multiple listing bureau were anticipated to enable 


the society to greatly expand its teaching and 
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A (cont) educational program. 

This has in fact happened. 
They spend very large sums of money on classes. 

THE COMMISSIONER: Is there a percentage cited 
and offered? 

A Yes, the listing agent gets a percentage of the 
commission, and the selling agent gets a percent-— 
age, and the multiple listing bureau concurred 
that it would employ a number of salesmen getting 
paid for this ona percentage of the commission. 

These funds enable the society 
to do an infinitely better job, in the educational 
field, that they had been previously unable -- 

THE COMMISSIONER: What have you got invested in 
this quarter, a building of some significance? 

A Yeo... 2G 15-4 building of the bureau. It is built 
for this purpose, to have adequate classroom space 
and it has office space for the use of the executive 


secretary of the multiple Tistine, statr andy—— 


THE COMMISSIONER: This is your quarters for seven 
hours? 

A Yes. 

Q What does that cost? 

A You could get that from the secretary, sir. 


Q MR. REDMOND: Could-you,-= 
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I don't know that it would have too much bearing 

at all but he would have this information at his 
fingertips, sir. 

MR. REDMOND: Could you indicate at all in 
what way the listing, the multiple listing bureau 
is advantageous to salesmen not members of the 
listing bureau and also to members of the listing 
bureau? 

Well, from the point of view from the individual 
salesman, it gives him a very large inventory of 
the houses to sell. When these people are operating 
by themselves and the salesman has to go out and 
solicit his own listing, the stock and trade office, 
it is evident that the listing grows larger and 
more diversified, with a multiple listing. 

Tt is a real advantage to the 
salesman to have all of the listingsof all of the 
agencies belonging to the bureau. This gives 
the salesman a very much larger stock and trade. 
From the point of view of the agencies themselves, 
are these listings something that are costly to 
acquire? 

Tt depends on your advertising program, your own 
listings, listings that your newspapers have and 


the number of salesman you can put in the field to 
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A (cont) solicit them.: So, very large firms usually 
get a marginal number of listings while the 
smaller firms don't have anything like this number 
of listings and by belonging, the smaller agencies 
gain a large number of listings of the larger 
firms or the listings ‘that the other firms have 
solicited. 

Then, from the point of view 
of the public, who either want their houses sold, 
they give to agencies in whom they have some faith 
and it gets distributed to very large markets. 
From the point of view of the buyer, he will go 
to the agent who has the whole package to show him. 
It is something I think that is advantageous to 
the business of buying and selling property. 

MR. REDMOND: Mr. Commissioner, if I may 
enter this. This is something that has been made 
up for me, a book of the by-laws in printed form 
with a sheet of amendments that covers ail of the 
amendments at the time of registration up to this 
date and a copy of the code of ethics, in the 
flvleat, which s the national code and is included 
now as part of the by-laws. 

If I might enter this now, Mr. 


Commissioner, it is all in one booklet? 






rs _ 7 hi 
D rt ! 
F a > and ax. 
/ tw 
X I > p17 é [ 
< ' F : mit) 
rc etree 
: ‘ 
rs 
oF iti 9 amit t 
»bsiaroiloun 
; € 
: i" 
n fg! bs orpw eit dug els 40 
4! oF : 
: f eJ Ise i Sv cS veuls 
ie 
P “toth etJey 32 bra. 
is" Oo riog of mo a 
Wee oe \ J ‘ i 
cy Red ii oflw taousa ott G2 — 
AA f, 7 1 gu : rj | eno as et $i 
, A a 
7 ivud Yo a#aenteud ele : 
; r | :QvOMdIa . RM 
2 “a . 
? ; 7 
moe @i aisll .a@fdd sedans. - 
. . 2 7 ca 
J ails to dood @ ,.sm tO2 Qa i 
ha kt 4 
f t La 6 ; i? aA ane one 40 eone e ats A 
iti? of gu aoid: J 1 to only ond Fi Perens re \. 
on? ne s@940nT5 10 ebeos ott isl wabe &- bas ah oe 
ee 


‘tre. 


y, 
oe me 
i 1 


















ia 





Saou 


MR. SHORT: Exhibit #13. 


po. 


Q 


LOOSELEAF BOOK OF BY-LAWS & 
CODE OF ETHICS, EXHIBIT #13. 


MR. REDMOND: This is a standard code the 
organization tries to maintain, Mr. McKenzie, a 
code of ethics for the the Canadian Association of 
Real Estate Boards and this is a national code 
that is adhered to? 

Yes it is. 


And thaty de gatherhis incorporated into the by-laws? 


THE COMMISSIONER: havoussaynthiseis,national? 


Q 


MR. REDMOND: Yes, this organization is an 
organization composed of real estate boards like 
this one from across the country, is it? 

Yes, this is the National Association of Real Estate 
Boards, similar to this one, there is one in wery 
City. 

They met nationally and estab- 
lished the code of ethics which all member boards 
ahere to. 

One more thing I wanted to ask, Mr. McKenzie, per- 
haps you could summarize for the Commissioner, if 


you would, the reason why the bureau deems it 
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(cont) necessary to have the provision in the 
by-laws relating to the disciplining of members? 
Yes. An individual agent, aS a commissioned 
Salesman, establishes the standard of selling 
that each of his salesmen must have. He estab- 
lishes the ethics, the principles under which 
they work and they are by and large under his 
control. -So, if he was to run a good efficient 
business, he can control them. Now, 2) he 5 
faced with the prospect of giving his listings 
to other people, he would want to be satisfied 
that they would have an equal standard for their 
employees, similar to the standards he would have 
for his own. 

If Mrs. Jones lists her house 
with me as an agent and she has faith in me and 
in my business ethics and if her house is sold by 
a Salesman or another agent whom she didn't know 
at all and he got her into all kinds of problems 
with mortgages or encumbrances or something of 
this sort, she places me or blames me for this 
because it was with me whom she dealt. So, basically 
agencies on an open listing are not required to 
Share them with other people unless there is adequate 


machinery for testing the ethics, skill and standards 
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A (cont) of the people and then enforcing or insur- 
ing the type of conduct that is expected. This 
is the basic purpose of discipline procedures. 

It is very largely educational. 
Many agents come in who don't have much knowledge 
of law or real.estate either, for that matter, so 
first of all you want to educate them and if they 
get into problems or difficulties, if there is 
an aribtration hearing or ethics hearing, they 
are learning something of the standards expected. 
So, basically, this is an educational feature. 

Q In the real estate business generally, is there 
any way that the bureau can maintain standards 
of education and ethics if you don't have disci- 
pline procedures of ee sort? 

A No, I don't believe so. I don't think the bureau 


would exist or could exist in the absence of 


discipline procedures. 


MR. REDMOND: Alis right, thank you, that is 
all I have. 
MR. BOWEN: I have no questions, Mr. Comm- 


issioner. 
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MR. CAVANAGH EXAMINES THE WITNESS: 


Q 


Mr. McKenzie, the reason for the existence then of 
the bureau, is then for the advantage of all the 
members? 
That is correct. 
And thisis a business advantage of all the members? 
It is also for the 

At the time of the formation 
of the bureau or the amalgamation of the bureau, 
one of the uppermost things in the minds of almost 
everybody, was the raising of the educational 
standards and ethic standards of people engaged in 
real estate. 
Was there not at thac time, some element of warfare 
between the two entities, particularly, that had 
to be solved? 
No, I think your term warfare is not accurate 
there, Mr. Cavanagh. The same agents belonged both 
to the society and to the bureau and the concern, 
I think of the smaller agents, was they did not 
want to be in a bureau that would be dictated to 
by the larger agents like Meltons or Webers, some 
of these larger ones, they didn't want to be 
swallowed up by these people but when they had the 


safeguard of one vote per agent, they felt that 
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(cont) some of the other safeguards that were 
built into the constitution, I think the small 
agents by and large were happy to come into the 
organization. 

Then, Mr. McKenzie, the twoorganizations, each 
nominated six delegates to look after this amal- 
gamation, so the same people putting on a different 
hat and nominating six delegates, is that what 
you'fre saying? 

No, not really. The society had salesmen as 
members and the salesmen were in the majority. 

So, basically, the salesmen controlled the society 
and the salesmen similarly were unwilling to come 
into the organization unless there were safeguards 
to protect them as well. 

At the same time serious consideration was given 
to the control of the salesmen, who outnumbered 
the agents, isn't this true? 

Yes, this is true. 

But, you had to have them in or they would form 
their own organization? 

There waS no reason why they should not have an 
organization or bureau of their own, which is 
basically, that is within the bureau, which is 


basically what was provided for but there is a 
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(cont) salesmens' group, which nominates and 
elects salesmens! directors, which nominates and 
elects voting salesmen representatives and which 
has a very real voice in the operation of the bureau. 
There are 12 members of ae board of directors? 
Right. 

Seven is a quorum? 

Right. 

Two salesmen representatives on the board of 
directors? 

Correct. 

But, the 12 members of the board of directors, 

is past president? 

That is ae : 

But if he happens to be a salesman member, then 
there is only one salesman member allowed? 

Yes, there is a maximum of two. There were a number 
of safeguards built in. We didn't want a lot of 
directors from one firm and you will find if one 
firm elects a director, they cannot have a second 
director in any year. These were some of the 

things the agents were concerned about. 

Then, the agent representatives of the board of 
directors are elected for three year terms? 


Yes. 
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The salesmen representatives are for one year 
terms? 

Yes, this was due to the distinction, most agents 
are in the business for life and very many sales- 
men ever those that are extremely active, are 
sometimes only in for a short term and some of 
the better salesman decided to establish their 
own agencies and become agencies in their own 
right. So, it was felt you would have an organ- 
ization with no representation of the salesmen 
who were there at the time if the salesmen were 
elected for more than a one year term. They may 
be re-elected. 

Then, it was out of -concern for continuity, rather 
than for the welfare of the salesmen that they 
were cut down Were eee members out of 12 and 
so on? 

No, the motivation was definitely control of the 
co-op as this was the basic business of these 
people and I think it would be unreasonable to 
ask employers to put control over their liveli- 
hood in the hands of their employees. 

This, after all, was a means of expanding the 
income of agents, wasn't it? 


Very definitely. 
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Q So, really, this was a profit orientated arrange- 
ment? 
A To the extent that profit depends on running a 


better business by better educational and ethical 
standards, yes. 
They felt they would satisfy 


the public better by operating in this manner. 


Q Plus, the multiple listing service? 

A Ryeht. 

Q Which greatly expanded the opportunity of making 
sales? 

A That is correct. 

MR. CAVANAGH: I think that is all the questions 


I have, thank you. 

MR. McGILLIVRAY: Just a few matters, sir. 

MR. McGILLIVRAY RE-EXAMINES THE WITNESS: 

Q Mr. McKenzie, I think you told us this morning 
that a salesman member could vote for everything 
other than for the three items which appeared in 
sub-section 4 of section 7 of the by-laws? 

A Yes. 

Q Those things for which he could not vote, were 
for the election of officers, on the amendments 


of the constitution and on any matter pertaining 


to the finances of the association and I understood 
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(cont ) your evidence’ was that these were the 

only things on which the ordinary salesman did 

not have a vote. 

There are some one or two specific sections in 

the by-laws where, in that section for that pur- 
pose, there is a further restriction. 

Well, specifically to deal with this inquiry, 

for instance, under the aacenl section, section 155 
of the by-laws, perhaps you would look at that, 
Mr. McKenzie -- 

Yes -- 

The ordinary salesman had no vote on the appeal 
taken by Mr. Philipzyk to the members? 

That is*trie. ; 

That again was left to the agents and the voting 
salesmen members? 

Correct. 

Now, I just wanted to clear that in the event that 
that had not been made clear. 

Secondly, sir, I am not quite 
sure about this. In the booklet put in as Exhibit 
#13, there is as part of that booHet or in the 
flyleaf, a code of ethics, which is a code of 
ethics of the Canadian Association of Real Estate 


Boards. Now, in the supplemental by-laws, as filed, 
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(cont) there is a schedule four, which are 
actually part of the by-laws, a code of profess- 
ional ethics? 
Yes. 
No, let me just put again, is an instance of what 
seems to relate to this inquiry; in the by-laws 
aS they were filed, I see under professional 
relations, this article five, a realtor should 
never publically criticize a competitor. He 
should never express an opinion of a competitor's 
transactions unless requested to do so by one 
of the principals and his opinion should then be 
rendered in accordance with strict professional 
courtesy and integrity. That was article five 
of the professional relations of the by-laws as 
they were filed in 1959. When I come to the 
Canadian Association Board, I find that a similar 
by-law, not exactly the same, at least a similar 
article appears as article 29 and that says: 

"A member should never publically criticize 

a competitor nor volunteer an opinion 

of the competitor's transactions is 

rendered, it should be rendered with 

strict professional integrity and 


courtesy." 
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(cont ) I take those two similar 
sections by way of example, Mr. McKenzie, what 
I am not. quite clear about is, have the supple- 
mental by-laws as of 1959 been further amended 
to replace these? 
Yes, yes. 
That occurred when, sir? 
I am not just sure -- 

COMMISSIONER: It is in an exhibit now -- 
Yes, this amendment took place in June of 1969, 
the original code of ethics was the code of mine ee 
of the Canadian Association at the time we drafted 
our by-laws and then the national association 
adpoted a slightly revised code of ethics and asked 


member organizations to do the same so we did 


likewise. 
This took place in June of 
1969. 
McGILLIVRAY: This, sir, is -- 
COMMISSIONER: Thateis already in, is7ic?: 
REDMOND: That is part of the last exhibit, 
sir. 
COMMISSIONER: What number pS 
REDMOND: 13, the last exhibit, sir. 


McGILLIVRAY: I believe it was also put in -- 
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MR. SHORT: That was put in separately as 
well. 

MR. McGILLIVRAY: It turns out to be 9, sir, 
Exhibit 9. 

THE COMMISSIONER: ExXhibztR9o s 

MR. McGILLIVRAY: a | Perhaps, sir, if I might just 


show you this, this booklet. 
Q MR. McGILLIVRAY: This is the booklet, that is 
referred to, there is the code of ethics and 


these are the amendments to the supplemental . 


amendments? 
A Yes sir. 
MR. McGILLIVRAY: Thank you, sir. Those are 


all the questions I have, unless the Commissioner 
has any Peseta 
THE COMMISSIONER: No, thank you. 
(WITNESS RETIRES) 
MR. McGILLIVRAY: I would like now, sir, to call 


Mr. Frank Johns. 
WILLIAM FRANK JOHNS, sworn, examined by MR. McGILLIVRAY: 
Q Mr. Johns, I see you have a formidable volume of 


material. I hope we are not going to go through 


that in detail -- 
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Not unless you ask me:.to, sir. 

Mr. Johns, what is your occupation, sir? 

I am the secretary treasurer of the Calgary Real 
Estate Board and the immediate past president of 
the Canadian Institute of Realtors. 

When you say Calgary Real Estate Board, there has 
been some criticism of the use of these short 
forms of the name, what is the full name of the 
organization? The organization of which you are 
Secretary treasurer? 

The Calgary Real Estate Board Co-Operative Limited 
and they use the form generally used by the pub- 
lic, the shortened form. 

Now, you heard Mr. McKenzie's evidence today, sir? 
Yes. 

In, as shortly as you can, can you tell the Comm- 
issioner how the Calgary Real Estate Board, if 

I may use the shortened form, compared with the 
Edmonton board? 

Well, I think most of the boards in Canada and 
incidentally, Mr. McGillivray, believe there are 
now 86 real estate boards that make up a Canadian 
Association across the country, most of them start- 
ed the same way. They were originally a group of 


realtors, who were attempting to or attempted to 
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(cont) improve themselves and their profession 
and they joined together a rather loose organ- 
ization or under the Societies Act of their 
province and then we discovered something in the 
United States, that was about 55 or 60 years old, 
called a multiple listing service today, although 
it was originally called the co-operative listing 
service and in the late 40's, we developed a 
multiple listing service or co-operative listing 
service, in this country, in several cities. | 

Mr. McKenzie, I think, explained 
very adequately how we then moved into the eet 
operative Associations Act, in Calgary, we did this 
in 1951 and later on, we had these two groups and 
we used the term amalgamated, we merged these two 
in Calgary, in 1955. Basically, the by-laws and 
the code of ethics of the Edmonton Real Estate Board 
and the Calgary Real Estate Board and the other 


four boards in the province are roughly equivalent. 


THE COMMISSIONER: Are you incorporated under the 


eo OC 


Co-op Act? 

Yes, we are, sir. In 1955. 
THE COMMISSIONER: In 1955? 
Yes sir. 


MR. McGILLIVRAY: Now, can you give the Commissioner 
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(cont) some idea of just what the work of the 
Calgary Co-op is, just what you do by way of 
educational work, ethics and indeed your license? 
Dealing, first of all, with the business aspect, 
we processed somewhere in the neighbourhood of 

10 to 12,000 multiple listings a year, to our 
members in Calgary. It is much larger, now, we 
have about L150 members at the moment and we do 
somewhere in the neighbourhood of $90,000,000 
from the multiple listing business and about — 
$7,000,000 a year outside of the multiple listing. 

The totalvolume of real estate 
business in the province, with sum of our members 
would be somewhere in the neighbourhood of $500,000,000 
a year. Now, that takes up a good deal of our 
time and our energy and the operation of the six 
real estate boards in the province, the total cost 
of operating these boards, is somewhere in the 
neighbourhood of $600,000,000. 

Now, in addition to that, we 
are concerned of course, with education. We have 
donated over $100,000, to the University of Alberta 
and the University of Calgary, to prepare real 
estate educational programs at all levels of edu- 


cation, the primary; the elementary, and the more 
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(cont) advanced. We operate in the local real 
estate boards themselves, compulsory training 
programs for everyone who comes into the business 
and we train literally hundreds of people in this 
province every year. We have more advanced pro- 
grams, of course, for those who want to be sales 
managers and for those who wish to become agents 
and entrepreneurs in their own right. In addition 
to that, we spend a great deal of our time and 
our money in a watch dog capacity, looking after 
the legislation that is enacted in Alberta, ee 
effects the rights of property owners. 

I think it is of interest to 
know, Mr. Commissioner, that Alberta was the last 
province to have the landlord tenant act in this 
country. 

We wrote the landlord and tenant 
act to scrutinizing the act all the other provinces 
and gave it to the government here and which they 
ultimately adopted. We are concerned with the 
expropriation act and the land titles act and 
literally dozens of acts. 

The final area of involvement, 
of course, is the question of the public interest 


in the way of public complaints. When you transact 
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A (cont ) literally 10,000 real estate transactions 
a year, if only a very limited number have some 
difficulty, say five percent, you can imagine -- 

THE COMMISSIONER: In Calgary -- 

A Yes. You can understand we have to do a good 
deal of work, to resolve these problems SrERBNE 
recourse to the Courts or to the provincial 
authorities and so we spend a good deal of our time 
and effort resolving these matters in a very quick 
and efficient manner. 

Q MR. McGILLIVRAY: Mr. Johns, I wonder if you could 
discuss this very briefly ... 

In Calgary, the multiple or 
real stats board, as we call *t, it would consist 
of approximately what percentage of the real estate 
offices in Calgary? 

A In Calgary, the figure is about 80 percent and I 
have the figures for Alberta, at the moment, it is 
66.7 percent of everybody in the province. 

Q Now, if I, as a salesman, come to Calgary and want 
to become associated with the, a member of your 
co-operative, your board can refuse me membership, 
can it not? 

A The board can refuse membership to a salesman, only 


if he fails an examination, after taking our primary 
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(cont) course. We do not concern ourselves to 
any other aspect of his qualifications. 

Let us suppose that I have reached or recently 
come out of gaol for the third time on a fraud 
conviction and I applied as a Salesman with one 

of your members and he wants to give me another 
chance, he thinks I'm all right. What is my 

first problem, I suppose to get a license from 

the government? 

That is right and a bond. 

Pardon? 

And a bond, everyone is bonded to sell real estate. 
That might present a problem? 

It could present a problem, yes. 

But, presuming I persuaded a bonding company that 

I am now all right and assuming that I have per- 
Ssuaded Mr. McPhee's department that I can be licensed, 
do you people concern yourselves with my background 
or character? 

No. ; 

Now, under your by-laws, sir, isn't it a fact that 
you are entitled to reject me if you wish to do so? 
Yes, thatis true. 

You are entitled to reject me, if the president 


just doesn't happen to like me and he can persuade 
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(cont) the board to go along? 
Yes. 
Now, Mr. Johns, in your experience, has anyone 
been rejected on any ground by your board, other 
than because they didn't pass this examination? 
Never. 
Now, Mr. Johns, this criticism is levied at the 
board at your accordance and that is, you have 
the power in effect, to dictate who, what people 
will sell real estate in Calgary, or in the case, 
of the Edmonton board, in Edmonton and it is said 
that the agents who are not members of your board, 
are in a competitive position. That practically 
Speaking, anyone in real estate, has to belong 
as a matter of economic necessity, to one of 
these multiple listing services and that you people 
are really, perhaps usurping the function of 
government, in being able to determine whether you 
will accept or reject, almost at will, if you wish 
to use it that way, any person that calls for 
membership in your co-operative. 

What can you tell the Commissioner, 
as to how that criticism is valid (a) in theory 
(b) in practice? 


Well, I don't’ think it is valid at all, Mr. Commissioner. 
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(cont) With respect to the salesmen. We think 

it is the right of the agent himself to decide 

who he wants to employ. We simply think we have 

a responsibility to train that man and insure that 
he passes an examination, which is a very practical 
one, in the interest of the public that he is 
going to be selling property to and that is as 

far aS we go. 

Now, with respect to the agent, 
we got much farther and we look into the man's 
background, we look into his credibility, we look 
into his former record and he also must pass an 
examination, so, I don't think we are difficult 
in that respect. As a matter of fact, I would 
suggest that there has been criticism from within 
our board that we are somewhat lax in admitting 
people and that is because we have the theory that 
we would rather bring them in and expose them to 
the professional aspects of our business and perhaps 
make better people out of them. 

Now, as far as the second part 
of the question is concerned, can they make a living 
elsewhere or would they have difficulty, if they 
weren't in the board, there is no question that 


those people that are in the real estate board have 
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(cont) many advantages. They have the advantages 
of multiple listings, all of the listings and IL 
think the fact that they belong to the board and 
can call themselves a realtor, which incidentally, 
is the trade mark name approved by the secretary 
of state and all of these things make much easier 
and the public have a great deal of confidence 

in those people that belong to the real estate 
board. There is no doubt about this but, even if 
people are prepared to go outside of the real 
estate board, there is a great deal of business 
to be done in this province and by applying them- 
selves diligently and studying themselves, they 
can certainly make a living and some people have 
proven that. 

MR. McGILLIVRAY: Mr. Johns, why is it either 
necessary or desirable, from the point of view of 
the co-operative such as that in Calgary or a 
co-operative, your real estate board there or an 
Edmonton Real Estate Board Co-operative Listing 
Bureau Limited, why is it necessary or desirable 
to have a salesman, a member at all, why can't the 
agents who are getting together with their officers 
to gain the benefit of the multiple listing and 


leave it to that employer to set his own standards 
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(cont) for each salesman, as far as that sales- 
man is concerned and let that salesman go as he 
sees fit, at anytime? 

Well, it simply wouldn't work. We did try that 
system some years ago when salesmen could volun- 
tarily join the board if they wished or they 
could remain out. 

We discovered that quite a few 
of them wished to belong to the board because 
they wanted to call themselves a realtor and a 
member of the real estate board. The real estate 
board is a rather peculiar one, in that, the sales- 
man is almost an individual entrepreneur himself. 
He quite often goes out and without any reference 
to his sales manager or his agent, he contacts the 
buyers, he concludes contracts and he does all 
the work that the agent does and because he thinks 
is perhaps equal in many respects to his agent, he 
wants to belong to the board. He wants to call 
himself a realtor and wants to distinguish himself 
in that way. 

Now, we go to the second part 
and that is why do we want him in the board, with 
the board. Well, we want him in the board simply 


because with the volume of business we are doing 
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(cont) and the number of transactions we are 
putting through each year, the co-op would simply 
fail unless we could insure everyone who belongs 
to the board that in the event of any difficulties 
or arbitrations that might come up,.the real 
estate board can resolve these matters because 
these are members of the board we are dealing 
with and the success of the board depends on 
everyone being a member. 

We must have a right to discipline 
that member and submit him to the restrictions, if 
you will, of the code of ethics. 

Suppose, Mr. Johns, instead of having direct, let 

us Say access or control over the salesman, who 
doesn't have anymore than a mere voice in electing 
your board of directors, suppose you sense under 

the organization of agents and then, if a salesman 
of a particular agent, acted in a manner you thought 
was improper, you would simply take that up with 

his employer, a member of your company and the 
employer could then take such disciplinary action 

as might seem appropriate, would that perhaps 
alleviate the criticism levied? 

I am not so sure, of course, Ibelieve that every sa- 


lesman should be a member of the real estate board. 
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(cont) You must remember that not is he only 

going to be a salesman, some day he may wish to 
become a broker himself and by being a salesman 

for three years, he can qualify to become a 

broker and we are interested in knowing what this 
man is doing and we are interested in having a 
record of him and we are interested in enforcing 
whatever discipline is necessary in his case, in 
case we feel we have to deal with him directly 
rather that at arm's length, by dealing with his 
agent. 

Could you do it by dealing with the agent and 
Simply saying without any hearing for the salesman 
at all, simply say to his employer why don't you 
dismiss this man, I mean, might that be an alter- 
native? 

It might be an alternative but it isn't one that 

I would want to contemplate or go back to. 

Well, then, tell me this, sir, in the Calgary board 
to what extent do the agents have a voice, I'm 
sorry, to what extent do the Salesman have a voice 
in electing the board of directors of your company? 
Approximately the same as in Edmonton. The sales- 
men have their own organization, of course, there are 


thousands of them and they operate with monies that 
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A (cont) are Supplied by the main board itself -- 

THE COMMISSIONER: By two or three members of 
the board -= 

A They have two members out of ten in Calgary, yes 


and they have their own executive, of course and 
they have their own meetings and so on. 

Q MR. McGILLIVRAY : What is, suppose again it has 
been said that the fundamental principles of 
the co-op, of a co-operative is the democratic 
approach, one vote to one member and if the sales- 
men are members, now, why aren't they given notes, 
equal to the agent and again, what do you say to 
that, sir? 

A Well, as I think Mr. McKenzie has put it very 
well but there is one point, that I think he didn't 
mention and that is the agents in Calgary and most 
of the boards across the country, take out a member- 
ship at $500 and that entitles them to their one 
vote, regardless of how many employees they have. 
The salesman pays $1 to join and I think it would 
be incongruous to have people who pay $1, have 
equal votes to people who pay $500. 

THE COMMISSIONER: Well, you say the agents lend 
stability to the operation because, where the 


salesmen may, in many occasions be transferred, the 





— 
d ; 
- 
- 
4 
r i 
5 +) a 
4 a 
: = 
a 













> ~— — 
>.) ite Ste 


; F : : (aud) 
ose oe . as 
: : S40} 2c MeoD ‘SHT - a 

7 oe ; 


«~~ Hanod eff’ 


» 2 roche. Owd Sv ei vend 


: c ' t 
r i * : ’ + « wes 
: 
+> 4 > a -_ 
— | ‘J Stam J JT. Fi 
> 


, 
Jovy sho .assaosaqgs 
~ 
. if i ats nei 
(tos id oF Eaves 
= Tn re mT 7 st 
o* 
t : ; a4 nm 7 ‘ ,i fav 
c mo mit tod Jisew 
. do). aoe — yo 
at Jaen? Hits. notcoam 
P : on ed¢ esotoan ebhbeaad aldt- te 
t ad : > JIodd ioe OO2¢ se-qine - 
| a 
: : ‘a Yr 4 
cof i+ esevelas ny Hod to ase baeget. .odowr <_ 


‘ 


inaw 3) diese? |. tog pt ad F2 evel aumeel na bai 
4 : - Loe 


Yaq orw slqoeg owied, of, operation: pd” 


tals an 


ADD 


THE COMMISSIONER: (cont) agents are stablized over 
decades? 

A That’ is quite true, sir. And as a matter of fact, 
I would like to mention just how transient they 
are. The figures in this province indicate that 
the average salesman who comes into the business, 
70 percent of them leave within 24 months of com- 
ing in and that gives you a rough idea of the 
turn over we are faced with and I don't think it 
would be proper to operate a business as large 
as ours, depending on those people, we are quite 
concerned about this matter but I do want to say 
that the two votes they have out of ten seems to 
us, to be a reasonable representation. 

They are certainly heard, they 
go back and forth with their 1000 members and if 
they have any thoughts on the operation of the 
board or the policy of the board, they are certainly 
given every consideration. 

Q MR. McGILLIVRAY: Now, Mr. Johns, you have told 
the Commissioner, as I understand it, that you are 
in connection with the Canadian Association of 
Real Estate Boards, what was your position? 

A Well, the Canadian Association of Real Estate Boards 


is made up of 81 boards and then, there is another 
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A (cont) organization, which is an offshoot of it, 
which is basically educationally orientated and 
called the Canadian Institute of Realtors and I 
am the immediate past president of it. 

Q Have you had some famibarity within the Province 
of Alberta of the operation of real estate boards, 
in places other than Calgary? 

A Yes, I was the secretary treasurer of the Alberta 
Real Estate Association for 17 years and was quite 
familiar with the setting up of the boards in 
every city, other than Edmonton. 

Q Now, in Alberta, where are there real estate 
board co-operative listing bureaus established? 

A Edmonton, Calgary, Lethbridge, Medicine Hat and 
in a rather informal way, in Grande Prairie. 

MR. McGILLIVRAY : Mr. Johns, that is everything, 
sir, that I have to ask. JI wonder if you would 
answer my friends, please? 


MR. REDMOND EXAMINES THE WITNESS: 





Q Mr. Johns, when you mentioned an organization of 
salesman, I know that in the constitution of the 
Edmonton Co-operative, there is an organization 
called the salesmen committee, which meets and 
elects officers and in turn selects the voting 


salesmen members, now, is it an organization of 
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(cont) that sort, within the board in Calgary 

that you are speaking of? 

Precisely. 

All of the salesmen belong to that organization? 
They automatically belong and when they, this is 
when they become a member of the Calgary Real 

Estate Board. 

And they elect an executive, which presumably makes 
known the salesmens' problems to the main board? 

Yes they do. 

Now, I don't know if you would like to express an 
opinion on this, Mr. Johns, Mr. McGillivray asked 
you about whether it might noe be possible to have 
the employers discipline their own employees, rather 
than to have that done through the board, I am 
wondering if you would care to express a view as 

to whether that would be fairer or less fair to 

the salesman being disciplined, having regard for 
the provisions of your by-laws and better protection 
for them to have a hearing and so on? 

It simply doesn't work out to the same extent. If 
we take the example of a Salesman who is in some 
difficulty and has violated the code of ethics, we 
can expect his employer to deal with him in a certain 


way, depending on how much money that perhaps the 
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(cont) salesman is making for him or perhaps 
there is a relationship there, a personal one 

and so on and I think we get far better justice 

if the man appears before an impartial group of 
five or seven or whatever the number is that 

he has dealt with, by people who are not in a 
position of being this individual's employer. 

Does your constitution call for an ethicscommittee 
to investigate and hold a hearing? 

Yes it does. Incidentally, we also permit lawyers 
to be present to represent them. 

Do you provide for an appeal to the general member- 
ship? 

Not to the general membership, to the board of 
directors. 

The board of directors? 

Yes. 

From an ethics position? 


Yes? right. 


MR. REDMOND: Thank you. 


MR. BOWEN EXAMINES THE WITNESS: 


Q 





Mr. Johns, we have heard a number of answers 
concerning sharing of listings, sir. Now, just to 
make it quite clear, all of the listings held by 


an agent member, are not shared within the board, 
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(cont) are they? 

NoGaim cits city, but Lt its "done. 

The situation is here, that we have only those 
listings, which are taken from the home owner 

or vendor, as a multiple listing being shared? 
Quite true. 

In addition to that, there are hundreds of thou- 
sands of other listings that are private listings 
of that agent, that he holds onto himself, is 
this not true? 

That may be somewhat of an exaggeration, sir, we 
estimate in dealing with residential properties, 
at the moment, that any city such as Edmonton or 
Calgary, 70 percent of all of the listings taken 
are multiple. 

70 percent? 

70 percent, yes. 

And the reason I suppose, at least I suggest this 
to you, is that those listings, those properties 
which are listed, sell quicker on the multiple 
listing service? 

The fact that the business has succeeded, is 
because it is in the public interest. 

Don't your salesmen within your board and the 


agents tell vendors you are going to sell your 
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Q (cont) house quicker this way, than if you just 


put it on an ordinary listing? 


A Of course they do. 

Q This is a service to the public? 

A Yes it is. 

Q How much does it cost? 

A Seven percent in Alberta. Seven percent of the 
selling price. 

Q As against an ordinary five percent? 

A No, as a matter of fact, the basic rate is five 
percent in Alberta but, I can't speak for TARR 
now, I will have to rely on Calgary, about 65 
percent of all of the companies in Calgary sell at 
six percent, ordinarily. 

THE COMMISSIONER: How much? 

A At six percent, sir, multiple is seven. 

Ay MR. BOWEN: What is your experience, the 

public like this multiple listing, do they not? 

A Of course they do. 

Q Mr. Johns, have there been other co-operatives, 
either unformed or tried to be formed in Alberta? 

A In addition, in each city? 

Q Yes. 

A Yes there have been. 

Q You have never purported to have a monopoly on the 
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(cont) thing? 

No we haven't. 

There is nothing you know in the statute to pre- 
vent me, if I were a real estate man from going 
out and forming my own group, outside of your 
board? 

Nothing at all that would stop you. I can tell 
you why they don't succeed, however, if you're 
interested. 

I beg your pardon? 

I could tell you why they don't or why they haven't 
Succeeded, if you like -- 

Well, first of all, who are these people that 
have tried this? 

People who are outside of the real estate board 
itself and they think it is a good idea and they 
decide to set one up themselves. 

To your knowledge, have any of the participants 
in these other co-operatives been unable to get 
into your board? 

Some have been or they have been put out of our 
board, yes. 

For not having had the educational attainments 
necessary, is that -- 


No, primarily because of the discipline and ethical 
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(cont ) considerations. 
Now, would you tell me what you were going to 
tell me? 
Yes, the success of the Calgary Real Estate Board 
and the other across the country is solely because 
of our attitude toward the public because we do 
discipline our members and we try to do what is 
right. 

These other organizations 
that have started up, the malcontents to some 
extent or those that would not subject themselves 
to the discipline of an organized real estate 
board, they fail simply because they do not 
resolve the public complaints. It is as simple 
as that. 
Do you? 
Yes we do. 
You had talked at the start of your evidence, sir, 
about the emphasis being placed on educational 
facilities, training and the ethics and so forth 
of the profession. Now, is there any equivalent 
governmental training provided? 
Yes there is. 
And what is that? 


Welle in Alberta before you can become a licensed 
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(cont ) salesman, you are supplied with material 
to study, the educational material to study and 
based on that, you write an examination. 

Do you know the details of this examination? 

Oh yes. 

Now, would you compare it with the training that 
is given by potential candidates for membership 

in your board? 

In Alberta, at the moment, the material supplied 
by the government and the examination isn't as 
extensive as ours. 

I suppose, sir, at least I will suggest to you 
that in the event that salesmen had an equal vote 
with agent members, that is each salesman had 

one vote, this would, I gather, throughout all the 
courts in Alberta be, would be tantamount to giving 
control to the salesmen -- 

Giving control to the employees -- 

Yes, to the salesmen? 

Yes. 

And the salesman is an employee? 

In a sense, yes. 

And this in effect, would then run counter to the 
employer employee relationship of agents and sales- 


men? 
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A Exactly. 

Q Is this feasible in this province? 
A I dontttthinkuso. 

MR. BOWENS Thanks, sir. 


THE COMMISSIONER EXAMINES THE WITNESS: 

Q I am curious about something, say I wished to 
sell a house in Calgary -- 

A I sold one for you, by the way, Mr. Commissioner 


a long time ago. 


Q Did you? 
A Yes. 
Q If I go to one of the member agents and say please 


sell my house,can I stipulate that it will go to 
a multiple listing? 

A Of course, it is a free choice. You can list it 
anyway you wish. 

Q It is my decision? 

A That is right, sir. 

MR. CAVANAGH EXAMINES THE WITNESS: 

Q Mr. Johns, I still do not understand, despite your 
answering Mr. McGillivray, Mr. Redmond, why you 
can't discipline a salesman through his employer? 

THE COMMISSIONER: What's this, I didn't hear you, 
Red. 


Q MR. CAVANAGH: Why can't he discipline the 
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Q (cont) salesman through his employer? 
THE COMMISSIONER: Oh yes. 
A I am not so sure if you can discipline anybody, 


Mr. Cavanagh, at arm's length. We can discipline 
the employer but I don't know how we can dis- 
cipline the salesman unless he is a member of 

the board. 

We can't fine him personally, 
we can't suspend him, he is simply not connected 
with us. We can't force him to attend a hearing, 
we Simply just don't get our hands on him. 

Q MR. CAVANAGH: But you can require the employer 
to discharge him and do, don't you? 

A Yes we do. 

Isn't that discipline? 

Yes it is. 

Indirectly? 

Yes. 

And isn't is potent? 


Yes. 


Co fF Oo Ff SO "eS 


The real reamn then for having the salesmen as 
members, is so that you can control them? 

A That is part of it but he thinks we have a lot of 
advantages that he would like to join the real 


estate board, being a realtor is one of them but 
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(cont) there are a great number of: things. 
Well, can you force ene employer to hire 
only people who have taken the course? 

Yes we do that. 

And passed it. 

You mentioned that in Alberta 
was it Alberta or Calgary, the average salesmen 
turn over, was 70 percent in a year? 

No sir, I say that within 24 months, 70 percent of 
all those who come in, leave ve business. 

aha es 

Yes, 70. 

All right, that surely, there must be a core of 
Salesmen who stay from year to year to year? 

Yes there are. We are very proud of them. 

We know many of them in this city, for instance, 
we have known salesmen for years around here. 

All right, then in this two years, you take in 

35 percent new members and 35 percent leave each 
year, is that it, for two years, to make 70,.is 
that how you are figuring it? 

No, LI am figuring, if we bring in 100 on the first 
day of January of this year, that in 24 months 
there will only be 30 of them left. 70 will have 


disappeared. 
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Q All. right, this is new acquisitions, then, 
people who are going to try it out? 

A Yesescliat' Ss. nicht. 

Q It doesn't effect the hard core of salesmen who 
have been doing this for years? 

A Not a bit. 

MR. CAVANAGH: Thank you. 

MR. McGILLIVRAY RE-EXAMINES THE WITNESS: 

Q Mr. Johns, I have just one question that may again 
go to the essenceof what we are here about, as I 
understood you, you felt that an impartial board 
exercising powers of discipline would be fairer 
than say going to an employer and saying discipline 
this man because there might be a personal relation- 
ship between the employer and the man or he might 
be a tremendous producer and the employer wouldn't 
be too wild about suspending him or firing him 
and your idea is an impartial board of real estate 
representatives, from real estate offices, er 
determine whether something is ethical or not. 

Now, at about this situation, 
Suppose you get a complaint by a member of the 
board of directors about somebody's salesman, 
is there not, will there not be reasonably a fear 


on the salesman's part, that any hearing he gets, 
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(cont) will be one full of bias, in that the 
members of the ethics committee, who will be 
Sitting on this, will be in effect colleagues 

of the very chap who complained and that the 

poor old salesman is going to be met with closed 
minds before he gets started, is there validity 
to that criticism? 

He may feel that but Iamn't think that that is 
actually the case. If you operate a board with 
1900 or 1,100 people and so on, with 150 agencies, 
I think it is possible to set up an ethics 
committee, which incidentally, is all made up of 
past presidents, in Calgary, the average business 
experience is over 20 years, we are going to con- 
tinue to work with this man in the future, unless 
he is expelled and I think the test of getting 

a proper, impartial hearing by his peers is much 
Sreater than turning to his agent and saying some- 
thing is wrong here, we'll rely on you to discipline 
him. 

Can you be frank here, Mr. Johns, because you are 
under oath, have you seen examples where you felt 
that a salesman, because of some complaint of a 
colleague, didn't in fact get an unbiased hearing? 


I am not sure that it is possible to go through life 
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A (cont) and not roan, even in Court, that someone 
isn't biased but there is some other phase of 
this hearing that I think should be mentioned and 
that is when the salesman or agent appearing 
before the artibration committee or the ethics 
committee, he has a right to object to anyone 
hearing his case. If he feels that there is any 
bias whatsoever, he can object and the chairman 
would listen to his objection and if the details 
are valid, he will ask that man to step down. 

I feel that that is a further 
safeguard. 

THE COMMISSIONER: That sounds like a pretty good 
deal. Perhaps they would like to choose judges 
on that basis. 

Q MR. McGILLIVRAY: On that subject, suppose a 
Salesman comes in and says I object to the whole 
committee, they are all agents of the fellow, this 
fellow who is complaining about me is an agent and 
I can't get a fair hearing from colleagues of this 
chap. What would happen then? 

A If the chairman was of the opinion that they were 
biased, there is a possibility that he would dis- 
miss the panel and impound a new one or inciden- 


tally, I should impanel a new one, I should say 
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A (cont ) this, also,’ now that we are getting into 
these hearings, you automatically assume and 
perhaps this is my fault because I didn't explain 
it, that the people hearing the case would be 

| agents. That isn't the case at all. 

When the man appears before a 
five man group, there is at least one salesman 
that appears to Hooke at it from the standpoint 
of the salesman's interest. | 

Q Yes, but one out of five, can the ethics committee 
act on a majority decision? 

A Yes they can. 

MR. McGILLIVRAY: _ Thank you, Mr. Johns. 

THE COMMISSIONER RE-EXAMINES THE WITNESS: 

Q One other aspect, Mr. Johns, that is interesting, 

if we take Calgary, there are some Significant 

real estate operators, who are not members of the 
co-operative? 

Yes there are, sir. 

Doing big business? 

Knowlton Realty, for instance. 

Who are they, Knowlton -- 

Knowlton, yes, he is the biggest. 


The biggest? 


Sia a (Oe > 1D. > 


Yes. 
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Some others are that sigificant? 

I can't think of any other larger ones. 

Are there some smaller ones? 

Oh considerably, yes -- 

When I say small, I mean a thoroughly responsible 
agent with four or five salesmen -- 

Yes, I think so, the fact that they are not 
members of the board, should not be regarded that 
they are no good or they are disreputable, there 
are all kinds of people, sir, who are independent 
minded and simply don't wish to join an assoc- 
iation. There is nothing the matter with that, 
trie ka llr, Sik.. 

I can see a great advantage of multiple listing, 
as you have explained it, the field that you 
covered but there are some, leaving out Knowlton 
which is, unusual I suppose, a national organization 
but there are some other real estate firms in 
Calgary, doing significant business, profitable, 
reputable, stable, that are not members of the 
co-op? 

Yes there are and I wish they would join. 

If I as an individual don't like the discipline of 
your co-op but I have some talent in this field 


of real estate salesmanship, there are other 
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Q (cont) channels in which I can earn a living? 

A There certainly is. 

THE COMMISSIONER: Thank you. Mr. Redmond? 

MR. REDMOND: Sir, I have one question that 
perhaps pertains to something that will come up 
later in the hearing but I thought that Mr. Johns 
may not be here then and I thought I would ask 
hin’ this; itel eae 

THE COMMISSIONER: Yes. 


MR. REDMOND RE-EXAMINES THEWITNESS: 


Q 


Mr. Johns, I believe you were called to a meeting 
in Edmonton, at one point, after the matters arose 
which led to these hearings, is that correct? 
Yes. 

Was that a meeting, in which Mr. Kelly Haugen, 
the executive secretary of the Edmonton Board was 
present? 

Yes. | 

At that meeting, do you recall any very detailed 
discussion at all, about the particular ethics 
hearing of the Edmonton Board, in the case of 

Mr. Philpzyk? 

No, we didn't delve into it very deeply at all. 
As a matter of fact, I am still not familiar with 


of 
the details, you are speaking now/the dealing with 
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A (cont) the ombudsman? 

Q Yes, that's right. 

A And Mr. Webber and Mr. Martin and Mr. Weir? 

Q That's right. 

A And Mr. Webber and Mr. Martin and Mr. Weir and 
we are concerning ourselves more with the Set-up 
of our organization and how we got under the 
Co-op Act and this type of thing. 

MR. REDMOND: Thank you. 


MR. BOWEN RE-EXAMINES THE WITNESS: 
RE EAA NES OLE WITNESS 


Q 


Mr. Johns, to take you back to what Mr. McGillivray 
was talking about, this possibility of bias and 
prejudice on an all agents ethics committee, is 

it your experience, sir, that agents protect their 
salesmen, that there is a sense of loyalty within 
artirm? 

I would hope so, yes. 

Now, what effect would this have, if you had all 
agents determining the guilt or innocence of this 
Salesman? 

Well, the agents that are listening to the case, 
are not involved in the cased all, they are 
people, they are quite apart. They have no per- 
sonal involvement. 


If it came about to the attention of that particular 
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Q (cont) salesman agent, that he got a bad go- 
round, what would happen? 

A I'm sorry, I don't quite follow. 

Q Would there be bad feelings as a result of this 
board, this ethics board, wouldn't his own agent, 
wouldn't his boss go to bat for him? 

A Well, certainly, he would appeal it if he wished. 

Q There is this sense of loyalty, then, that an 
agent looks after this salesmen? 

A Yes, I would think so. 

Q Within an individual firm? 

A Of course. 

MR. BOWEN: ivan Sane 

MR. CAVANAGH: Just a few questions, sir. 


MR. CAVANAGH RE-~EXAMINES THE WITNESS: 


Q 





Mr. Johns, it seems to me that the mechanics of 
discipline are a little different in Calgary? 
Yes, they vary from board to board, Mr. Cavanagh. 
Could you explain the mechanics of discipline, 
when there is a complaint about a salesman, what 
happens? 

In Calgary? 

Yes. 

Yes, a written complaint is filed with the Real 


Estate Board and if the board of directors are of 
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(cont) the opinion that there is any validity 

to the complaint at all, they impanel an ethics 
committee of five past presidents to listen to 

the case. 

The past presidents hear the 
case and they make a recommendation to the, at 
least, they determine and levy a fine, as heavy 
as $500, that is the limit, as far as they can 
go or they can repremand, they can't expel or 
discharge or fine beyond $500. 

And, if the accused person then is dissatisfied 
with that result, to whom can he appeal? 

He appeals to the board of directors of the entire 
group of ten. They will hold a brand new hearing, 
I believe you call it a hearing De novo. 

Would they hear the evidence over again? 

A complete new hearing, without any reference to 
anything that happened before. 

I see and if the decision is confirmed, can he go 
anywhere else? 

No. 

Now, with regard to these past presidents, that are 
put on the first committee, to investigate and 
indeed decide, can't they, they investigate and 


decide? 
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A Yes they do. 

Q Yes and -- 

A Within the limits of the $500 and so on -- 

Q Right, is there a restriction that these past 
presidents must not be on the board now? 

A Yes. It would be improper to hear the same case 
twice. 

MR. CAVANAGH: I agree, thank you. 

A Yes, that is quite true. 

MR. REDMOND: Din, - wonder if it might be 
useful to have on file, the constitution of the 
Calgary board, which has been referred to, I have 
Tnere tL you would like to —— 

THE COMMISSIONER: They are essentially the same? 

A Yes they are. 

THE COMMISSIONER: Lethbridge, Medicine Hat, Red 
Deer, too? 

A I think the Medicine Hat and Red Deer boards are 
identical with the Calgary board but there are 
differences, as you know, between Edmonton and 
Calgary. 

THE COMMISSIONER: You are of the view that you 


have to have resort to the Co-operative Legislation, 
you couldn't incorporate under the Companies Act 


and you can't operate under the Societies Act and 
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THE COMMISSTONER: (cont) the alternative is to incor- 


porate under the co-operative, I Suppose go to the 
legislature for a Special statute? 

That is right, it was the legal opinion in Calgary 
that there was no other vehicle for us and So, 
that is where we wound up. 

We are quite happy there, of 
course, there is one other point that I wanted to 
mention, and that is before we called it the multiple 
listing service, we use to call it a co-operative 
listing service and we wanted to have co-operative 
in our title because people wanted to list on the 
co-op and we discovered that we had to put the 
word co-operative in our title under the Co-operative 


Associations Act. 


MR. REDMOND: Does co-operative really describe 


> IO & 0 


what your organization is doing? 

Not in the sense that the profits are divided up 
among the members but I think with the Spirit of 
Sharing listings and so on, the word co-operative 
certainly does apply. 

MR. REDMOND : Are these your by-laws, sir? 
Yes, they are. 

MR. REDMOND: And this is up to 1970? 


This is the latest issue. 
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Q Incidentally, you heard the evidence this morning, 
about the waiver of the salesmen or agents are 
asked to sign when they join the Edmontonboard. 

Is Schedule 1 of your by-laws the same waiver? 

A Yes it is, the same. | 

THE COMMISSIONER: The same effect, substantially, 
the same language? 

A I think it is exactly the same. 

CALGARY BOARD CONSTITUTION, 
MARKED EXHIBIT #14. 

THE COMMISSIONER: Well, are we all done? 

MR. McGILLIVRAY: Well, sir, I wanted to ask another 
question -- 

THE COMMISSIONER: Oh, are you going to ask another 
question? 

MR. McGILLIVRAY: I will be very brief. 


MR. McGILLIVRAY RE-EXAMINES THE WITNESS: 


Q 


Se OH ND DY 


I wasn't quite clear about this, in Calgary, you 
have an ethics committee, consisting of past 
presidents and they have jurisdiction to fine up 
to a certain amount -- 

$500. 


If that fine isn't paid, what occurs? 
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A Then, they recommend to the board of directors 
that the individual be expelled. 

Q Now, let us suppose that the ethics committee 
made a finding of improper conduct of such a nature 
that they think this man should be expelled -- 

A Yes -- 

Q Without fine as an option or anything else, they 
don't have the jurisdiction to do this? 

A No. 

Q What do they do? 

A They recommend to the board of directors that the 
man be expelled and that he be given a second 
hearing -- 

THE COMMISSIONER: Another hearing -- 

A Another hearing before the board of directors, yes. 

Q MR. McGILLIVRAY: In other words, the matter is 
simply referred to the board and then there is a 
hearing De novo? 

A hat 2S richt. 

MR. McGILLIVRAY: ALilericht.. thankyou. 


THE COMMISSIONER RE-EXAMINES THE WITNESS: 


Q 


A 


These hearings are somewhat informal, there is not 
a transcript or anything like that, is there? 
They are not exactly, however, they are formal to 


the extent that witnesses are called, lawyers are 
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A (cont) present and a Summary is made of the per- 
tinent evidence and it is kept on file permanently. 

THE COMMISSION: Transcript? 

A Not transcript, not word for word, a Summary of 
the position, yes and the decision is rendered 
in writing, of course, signed by the chairman. 

Q Well, we had a discussion this marning earlier about 
the provisions, the supplemental provisions in 
Alberta, in Edmonton, about a right of appeal and 
so on, have you got language like that too? 

A Yes. 

Q It really doesn't change the law, Shey Betta: have 
to have a certiorari? 

A Yes. 

Q You had the same idea in mind, to spell out the 
language so that the salesman would know what his 
rights are? 

A I think it is spelledout very clearly, "sir. 

Q That is to resort to the Court, as far as is possible 
under these circumstances? 

A Yes sir. 

THE COMMISSIONER: Anything else, gentlemen? 


Thank you, Mr. Johns. 


(WITNESS RETIRES ) 


HEARING ADJOURNED 
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HEARING RESUMED 


MR. McGILLIVRAY: Mr. Harold Webber, please. 
HAROLD WILLIAM WEBBER, sworn, examined by MR. McGILLIVRAY: 


Q Mr. Webber, what is your occupation, sir? 

A 1 am the director of the Co-operative activities 
for the credit union branch of the Department 
of Industry and Tourism, for the Alberta Government. 

0) As such, what is your relationship with the 
co-operatives? 

A All of the approvals for co-operatives registration, 
by-law amendments and this sort of thing, must be 
approved by us before they are registered. 

Q If you should come to the conclusion that the supple- 
mental by-laws of the Edmonton Real Estate Board 
Co-operative Listing Bureau Limited, should not 
be approved, you are the villain, is that correct? 

A I guess that would be right, yes sir. 

Q All right, sir, now by the way, Mr. Webber, have 
you any association with the Weber Brothers Real 
Estate here in Edmonton? 

A No, they don't even spell their name the right way. 
I have two B's in my name. 


Q I see, they might differ with your form of answer, 
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(cont) though -- 

Could I just add one thing to what you have Said, 
Mr. McGillivray, in that the incorporation of the 
Edmonton Real Estate Board Co-Operative Listing 
Bureau Limited, predates my encumbrance in this 
position. 

We can't blame you for the incorporation of this 
company? 

Dhate iserigcht. 

That is 1952? 

'52, right, I did not take on this position until 
LOSS ona 

In any event, this company was incorporated in 1952 
and in 1959, we have heard that the company sought 
your approval to the change of its supplementary 
by-laws? 


Yes -- 


THE COMMISSIONER: Let me ask you this question, if 


A 


I want to form a co-op and I use appropriate lang- 
uage and so on and I am ready to take a stand with 
regard to the by-laws and so on, unless I have 
garbled the job pretty badly, it is eae well 
routine incorporation, isn't it? 


That is correct, sir, yes, ten people -- 


THE COMMISSIONER: I mean, if there are abuses in 
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THE COMMISSIONER: (cont) operation, well, there are 
other remedies? 

A Right. 

THE COMMISSIONER: But, I pay my money, 200 or 300 


or whatever it is for incorporation -- 


A $5, sir. 

THE COMMISSIONER: $5? 

A Yes sir. 

THE COMMISSIONER: i think) Ltld start one. 

Q MR. McGILLIVRAY: Tell me, sir, there was, we 


have heard, a meeting between those members of 

the company, the co-operative, who wished to have 
their by-laws changed, yourself and representatives 
from the Superintendent of insurances office, 
because he, Mr. McPhee, of the insurance was 
charged with licensing under the Real Estate 
Licensing Act. Now, first sir, did anyone there, 
did everyone there agree to what was proposed, that 
what was proposed was reasonable? 

A No, there were certain areas of difference. One 
thing that was raised was this whole question of 
whether the real estate salesmen should be allowed 
membership and voting rights at all, in that it 
was felt that the co-operative, up to that point, 


to the time of its conception in 1952, had been 
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(cont) an organization of real estate agents 

and the salesmen had “e voice and no vote and the 
new by-laws were going to give the salesmen a 
certain amount of voice and vote and there certainly 
was some discussion in connection with this. 

In the old, at least in the society, the salesmen, 
didn't operate the business, as I understand it, 
the salesmen had one vote per salesman-- 

I am afraid I know nothing about the society, sir. 
Well, first of all, sir, i# the salesmen are to 

be brought in what would be the matter with giving 
every Salesman and every agent one vote, one vote 
per man? 

Well, it was expressed quite openly in the meeting, 
that if each Sree had a vote that the large 
companies, who would have a large number of sales- 
men would then have far too great an influence on 
the operation of the whole co-operative and on the 
basis of this, they had developed the idea of the 
one voting salesman for each of the 50 salesmen 
members. 

Well then, sir, between the agents, you have one 
vote per office, as distinct from the big office 
because they would have more salesmen having more 


votes but what about not having the salesmen in at 
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(cont ) all, so that there would be no power on 
this organization, to fine them or expel them 
or take discipline proceedings against them, why 
not just leave things as they were and leave it 
up to the employers? 
We would have been quite prepared to accept the 
by-laws on the basis of agents only, companies 
only, rather than the salesmen being involved. 
As I said, this is the way that it was in 1952, 
until the time that these by-laws were changed. 
Again, though, apparently at 
that time the salesmen were of the opinion that 
they should be given some voice and it was in an 
attempt to do this that these by-laws or one of 
the reasons why these by-laws were changed. 
Mr. Webber, looking at it today, do you have any 
apology to make, for having approved of these 
by-laws? 
No, on the basis that in the original by-laws, there 
was provision for expulsion. The by-law at that 
time, was number 14 and it provided for fines, 
Suspensions, expulsions on a majority vote of the 
board and then the by-laws were further amended in 
1954, the same amendment carried right through 


at that time and it became number 11 and this, then 
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A (cont) was Simply spelling it out more directly 

on the basis of the schedule. 
Now, if -- 

Q MR.McGILLIVRAY: Now, if I may interrupt you, 
first of all, the stand by-laws, do they have 
provision for expulsion? 

A Yes they do. Now, the standard by-laws apply in 
a general way to all co-operatives and then, if 
any co-operative wishes to do so, if there is 
provision in the act that it may do so, they may 
Pass Supplemental by-laws which may be at variance 
with the standard by-laws. 

Once these are approved, and 
registered, they then take force and effect rather 


than the standard by-law, for that particular 


association. | 
THE COMMISSIONER: Then, there is very considerable 
resort of supplemental by-laws. It is of the variety 


of circumstances that apply to different types 
of co-operatives? 
A Quite right, sir, yes. There are quite a number, 
in fact we prepare what you might call standardized 
types of supplemental by-laws for various types of -- 
THE COMMISSIONER: For different types of co- 


Operatives -- 
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Rural electrification co-ops have one type and 
animal feeding and so on, many different types, 
sir. 

MR. McGILLIVRWAN: Now, sir, while it is true that 
this co-operative was incorporated under the 
provisions of the Co-operatives Associations Act, 
before your time, on what basis, sir, does it 
‘become incorporated under the Co-operatives 
Association Act at all? 

Well, maybe I should refer to the original by-laws, 
which state that at that time, they wished to use 
the terminology of co-operative listing and in 
the act, it is spelled out that in the title of 
any co-operative, they cannot use the terminology 
a co-operative, unless it is set-up under this 

act or under a specific act or other legislation 
which definitely allows it and this was referred 
to this morning in Section 9 of the Co-operative 
Associations Act. 

Now, in the original by-laws 
they talked about co-op listings and they wanted 
to use this term. It was a standardized term 
apparently that was in use in other jurisdictions 
and on that basis, they were allowed to set up 


under the Co-operative Associations Act. 
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(cont) And while our act does not require that 
a co-operative use the terminology of a co-opera- 
tive in its title, we have an unwritten regulation, 
if you like, which says or at least, which I have 
been given as guidance, that we must require 
any group that wants to set up, to use this term- 
inology because we have found that there are a 
number of organizations in the province that want 
to try and slide in under our act because it is cheap, 
it is easy to incorporate under and yet they don't 
want to admit they are co-operatives. | 

Now, in this particular case, 
the Edmonton Real Estate Board Co-operative Listing 
Bureau did want to use the terminology of co-opera- 
tive for the pur pose of co-operative listings. 
They wanted to do this, therefore, they were required 
to use the terminology of co-operative in théir 
title. This particular terminology was in use until 
1961, at which time the Co-operative Union of Canada 
copyrighted the trademark co-op and there were 
discussions held at that time and we told them that 
as far as our legislation was concerned, they could 
still use the Ceemnditio heey co-op but because of the 
Fact “that it .wasna trademark that they might then 


get into difficulties with the Co-operative Union 
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(cont) of Canada. 

In the advertising clause under 
the original by-laws, a listing broker has the 
exclusive right to all advertising and all adver- 
tising is their property and so on and all news- 
paper advertising of a co-operative listing, must 
state and this is underlined, co-operative listing. 
So that would, I think, cover the historical aspect 


of that. 


THE COMMISSIONER: That is '52? 


A 


Q 


19.5 255 e¥eSuesir. 

MR. McGILLIVRAY: Now, today you have standard 
by-laws for co-operatives? 

I have them, sir, in some of this paper, yes. 

Now, this is the standard you have already approved 
of? 

No, the standard by-laws actually are approved by 
Order in council, Lieutenant -Governor in Council 
approves all standard by-laws. 

In the standard by-laws as they are today, is there 
provision about a board of directors of any co- 
operative incorporated under that act, with respect 
to the selling agent members? 

Yes there is. Under standard by-law, number 17, 


provides that the board shall have the right to 
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(cont) dismiss any member and repurchase his 
share of stock or return his membership fee, for 
actions in their opinion, harmful to the assoc- 
iation or for failing to patronize the business 

of the assocation to a minimal amount or for failure 
to meet calls:and shares aS required. Before such 
dismissal can take effect, the board shall invite 
the member concerned to attend the board meeting, 
at which time the reasons for dismissal will be 
discussed and the member allowed to present his 
objections, if any to such dismissal. The member 
so dismissed may appeal to the next general meet- 
ing or annual general meeting of the association 
and its majority opinion shall be final. 

Now, the standard, the supplemental by-laws of 

the Edmonton Real Estate Board Co-operative Listing 
Bureau Limited, how do their provisions compare 
with that insofar as fair play to the members was 
concerned? 

Under Schedule 1, the undertaking that the member 
signs at the time or the applicant signs at the 
time of becoming a member, provides that a member 
may be expelled and that he waives, releases and 
forever discharges the board or maybe I should go 


back and -- 











; 1 
: 7 7 
Zi Z 7 
ot Dab reduwm. ved enteediy (mien) 
i ) Oo « onaste. 


7% 

Tig” G@ipAlt 2h eee dein: in 

ar s/f et + 4o wOtgak 

— : ao Des ioe a? 2o 


> S98m of 







2  Tgrtieaneey 






, \ 
CAS sit Sard “saree reelori: arit { mia Bien’ 2 soba 


ie 










ie diane fone ott «10: ankeve 
Pes Os, roi ditaotlgge oft 10) ate ea ats #2 ae 
¥ 


a apy ceils 
by i> el atm es “a a d De cn. > 


as ae ai — i Se as oe i 














, 
4 J 
= io ia . — \ 


- 128 - 


Q Well, the by-laws themselves, sir, have provision 
for a hearing and at which he should be given 
notice and that sort of thing? 

A On the AGM aE committee, right. 

THE COMMISSIONER: You are talking about '59, 
now are you? 

MR. McGILLIVRAY: Yes. 

Q ~ MR. McGILLIVRAY: Indeed, is it fair to say that 
the powers are no greater under this particular 
company's by-laws, as far as expulsion is concerned 
but they spell out in detail, more what the pro- 
cedure is? 

A I would say that would be right, yes. 

Q Now sir, in your experience as a Supervisor of the 
co-operatives, have erst seen in practice, unfairness 
being exercised by the Edmonton Real Estate Board 
Co-operative Listing Bureau Limited, board of 
directors in discipline matters that have occurred? 

A That would be a pretty hard question for me to 
answer in that the particular case, I was not at 
any of the hearings -- 

Q Well, let's exclude this particular case because 
that will really be for the Commission, but I am 
talking about generally, is there concern on your 


part as the supervisor of co-operatives that these 
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Q (cont) boards are set up, board of ethics, or 
board of directors are set up to, in effect look 
after employees as against salesmen and that they 
work unfairly? 

A Well, I think I would have to say that the opposite 
would be the case, that the real estate industry 
has had a lot of criticism levied against it in 
the line, at various times and since the co-oper- 
ative listing bureau has come into the picture, 
that they have done a tremendous amount to improve 
the status of this industry. 

MR. McGILLIVRAY: Perhaps you would answer my 
learned friends, thank you. 

MR. REDMOND EXAMINES THE WITNESS: 

Q Mr. Webber, do I understand that when a co-operative 
association passes supplemental by-laws, they 


first go to your office for approval, is that 


right? 
A Thisis correct. 
Q Then, if you find them satisfactory, the organizat- 


ion concerned would file them with the Registrar 
of Companies? 

A No, normally what happens is that they send them 
into us with a filing fee of $1 and if we approve 


them, then we pass them onto the Registrar from our 
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(cont ) office. 

So, they go from your office directly to the 
Registrar of Companies? 

Yes. 

Then, the result is that the memorandum, assoc- 
iation and the by-laws are then on file with the 
Registrar of Companies? 

As well as in our office, yes. 

I presume they are there, at the registrar's 
office on the same basis as the memorandum and the 
articles of a company, that is, if I as a member - 
of the public want to go and Search, they are in 
the registrar's office? 

I believe this is correct, in fact I know it is 
because I have talked to the registrar on this 
basis, yes. 

So, by filing the supplemental by-laws, no one is 
trying to hide them and make them Secret, aS apposed 
to the standard by-laws, which are public? Is 
that right? 

No, certainly not, there is nothing secretive 
about them. 

And would it be fair to say that many co-operative 
associations do bring in supplemental by-laws? 


Well, all co-operatives have to file supplemental 
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(cont). by-laws*at the timesof incorporation, 
even if they simply Say the standard by-laws shall 
be our supplemental by-laws. 

The act requires that they 
do file supplementals. 
As a matter of: fact, I understand that your office 
has samples of supplemental by-laws available 
oo different kinds of co-operatives? 
This is right. 
So, if I want to set up a livestock feeders co- 
Operative, to co-operative with other livestock 
feeders and get capital from the government, to 
feed cattle for market, I can go to you and you 
can help me know what I should put in my supple- 
mental by-laws? 
This is right. 
Tid dosthat, as there anything that you are 
aware of that might prevent me from putting in a 
provision in my supplemental by-laws that, if another 
feeder in the association doesn't carry on practice 
the way the other members would like, that he can 
be expelled? 
Well, this would be quite in order. 
I imagine most supplemental by-laws provide for 


expulsion of members by the directors, if the 
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(cont) directors are, not satisfied with the way 
they carry on in the co-operative? 
Almost all of the supplemental by-laws have carried 
Such a provision even ahead of the time, when they 
were in the standard by-laws and there is a bit 
of a story there but I don't suppose you want to 
go into that. 
‘Well, perhaps we can cover it by asking this 

Would it. be. fain to say that 
the main difference between supplemental by-laws 
of the Edmonton Real Estate Board Co-operative 
Listing Bureau Limited and most of the supplemental 
by-laws that you have filed with you, on this 
matter ae Santis and discipline, the procedures 
laid down in the real estate board by-laws, are 
much more detailed? 
Yes, I would say that would be correct. 
They provide more detail about the notice you have 
to give to a member, who is subject to discipline 
proceedings, the kind of hearing you have to give 
him and So on? 
Yes. In the act, of course, it simply provides 
that the member may be expelled, various things 
for not using the business to a minimal amount 


for not meeting calls, minor things such as this 
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(cont) or as in the case that you referred to, 

of course, I should say it is much more detailed. 
Now, I gather that you were satisfied, Mr. 

Webber, when the supplemental by-laws were pre- 
sented to you for approval, in 1969, that at that 
point in time the Edmonton Real Estate Board 
Co-operative Listing Bureau Limited was a co- 
operative within the meaning of the act? 

Certainly it was. As I have mentioned already 

in 1952 and the basis it was set up, it was to 

use this term co-operative I had no reason to 

say that it would not be considered aS a co-operat- 
ive, aS a true co-operative. 

In fact, would it be fair to say that the bureau 
was in fact a co-operative undertaking or business 
in the sense that the agents were going to co- 
operate together, to make their listings available 
to a larger number of people and thus make more 
listing available among themselves? 

This is, I am sure, what my predecessor had in mind 
when they were allowed to set up, yes. 

Very much in the same way that a group of potato 
growers might say that we will get together and 
pool our resources and we will do a better job of 


marketing our potatoes? 
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A Yes. 

Q These men are going to pool together to market 
real estate, in a more efficient manner, is that 
correct? 

A Yes, I think this would be the case. I suppose 
if you take the use of the word co-operative, 
as, in its original limited term, you would think 
of a group of producers or a group of consumers 
and stay within those very narrow definitions, 
we would have very few co-operatives. 

Q Most of your co-operatives today, would be 
businesses that are more sophisticated and what 
you are Saying is that the original idea of a 
group of producers? 

A A great many of them are, yes. 

Q And in fact, there are some pretty large co- 
operatives incorporated in this province, also, 
aren't there? 

A Yes, there are. 

Q In every sense of the word, they would be carrying 


on business in a commercial sense? 


A They certainly are, yes. 
MR. REDMOND: That! sally I shave »othankiyou, 
Mr. Webber. 


MR. BOWEN: No questions, thank you sir. 
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MR. CAVANAGH: TP Le naye 


MR. CAVANAGH EXAMINES THE WITNESS: 
SE SUE WIENESS 


Q Mr. Webber, a copy of the standard by-laws attached 
to the ombudsman'ts report and dated L002, 1 sethat 


the, were they repassed then, or something? 


A What is the latest by-law number you have there? 
Q Number 17. 
A That is the latest and a complete set, yes. They 


were not repassed, no, they were, that may have 


been 

Q Well, it purports to be signed by you and Mr. 
Patrick? 

A Oh yes, dated at, this was just a reprinting. 

Q I see -- 

A Yes, I have the same one here. 

Q So that in effect, number 17 was in force prior 
to 1959? 

A No, I would not say that because I think you will 
find that number 17 was Order in Council 991 of 
1961. 

Q Well then do the standard by-laws Supersede the 
Supplemental by-laws? 

A The standard by-laws, aif there is no supplemental 


by-law which may be at variance to that standard 


by-law. 
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(cont ) In other words, if there is 
a supplemental by-law it takes precedence. 
Well, what does by-law number ten mean then, in 
paragraph A? 
All the by-laws of the association, with the 
exception of the standard by-laws may be repealed, 
altered or amended by other by-laws ... 

Now, in other words, the standard 
by-laws can only be changed as such by Orders 
in Council but all supplemental by-laws of the 
co-operative can be repealed or altered by giving 
the pending notice, passing at theproperly called 
general meeting or an annual meeting, providing 
due notice’ has been given and then they must be 
registered. 
Then, don't the standard by-laws persist throughout, 
no matter what they do with the supplemental by- 
laws? 
Not if there is a supplemental by-law which has a 
different meaning or a different emphasis than the 
standard by-law, which it would replace. 

If you look in Section 4 sub 
4 of the act, you will see where it says the 
supplemental by-laws may, subject to the approval 


of the Supervisor, provide for modification or 
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(cont ) change in the standard by-laws, with 
respect to the association. In other words, 

an association. 

Well, that seems to contradict this section ten, 
that I have been referring to, doesn't it? 

No because Section ten applies to supplemental 
by-laws. 

Nee you were at the meeting in March, 1959, was 
7G 

Boon 55. tet hink 

I thought it was '59 -- 

Deo ee CLaht WUE seers 

There was definite concern about salesmen gaining 
control, was there not? 

Yes. 

That is, there was concern about salesmen gaining 
control on their own, if they had equal votes and 
then there was the other area of concern, if they 
had, if they had equal votes and then there was 
the other area of concern that a large firm with 
many salesmen, could control the whole thing by 
use of its salesmens' votes. There were the two 
aspects, were there? 

Yes but reading from these minutes, the real estate 


men thought this unlikely, in that the set up was 
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(cont ) that was every 50 salesmen, one voting 
Salesmen, one voting salesman was allowed au 
meetings and so they felt that that particular 
aspect was looked after, on the basis that the 
Salesmen would not have that much of a voice or 
vote. 

Then, in paragraph number six of that Same minute, 
it was expressed that the salesmen vote, waS a 
courtesy vote only? 

This is what was indicated in here, I had forgotten 
that till I read the by-laws or until I read the 
minutes again. 

In paragraph seven, the salesmen cannot gain con- 


trol of the affairs -— 


COMMISSIONER: What are you reading from -- 


The minutes of a -- 


COMMISSIONER: The minutes included in the 


ombudsman's report? 


CAVANAGH: Yes sir. 


COMMISSIONER: These were the minutes of the 


meeting at the time of the supplemental by-laws? 


CAVANAGH: Phat is, right... 


CAVANAGH: Those are all the questions I 


have, thank you. 























ai FD AMI? 0 fl wie whe OF. wars ar iat (onoo) 
, ay} ‘i 7 : 
i Wi ‘ 
wos ; Pa Trae “40 ? “arn SY ste «mn ofca a 7 a 


_. 
ro 


Te, , tad’ todd dfn <add GO ee aghtionm 
- a | if a@lea) of TO 24 rte B siete, > ge fooqes 
it ove * bl aoe nomaols ® a 
oS ee 
bass xe "rectiirss igengcna ni ,ieedT 

Tee of. Jaa eee aew dt 

Sy lao« ade (aoros 

won. Deas pions usw Sade at mind 
nyt i d9 bios TEES rei? | 
aiese pedntie 

tenegligse olf ,favoe tgetgetad gal 

—~— beets ett Io sie 
) r a, 1 boy ena oot. 7 sHTMOTER 
| aa = & 4a woduutm ad 
via bata Lest} Pre (ga eae 7 “acnoree 
| oie ewan. ‘ 
ke wat 
: oelet Vy Saitiavas odd, vrew. sedd? .. 
) ; en ¥ pale 


: ar 


aid My fo) 





- 139 - 


MR. McGILLIVRAY RE-EXAMINES THE WITNESS: 


Q 


One thing, sir, arising out of the question that 
Mr. Redmond asked, Mr. Webber, as I understand 
the answer you gave to my friend, supplemental 
by-laws and first filed with you and approved 
with you, by you and when approved, are then 
filed with the Registrar of Companies? 
Are then registered, yes. 
And they are from then on, on record, both in your 
office and in the Registrar of Companies! office? 
This is correct. 
Any member of the public can and in the case of 
any other company, can ask the Registrar of 
Companies for a copy of these by-laws? 
This is correct, I believe you can. Now, then have 
facilities for reproducing these and so on, which 
we do not have. 
Now, sir, in exhibit, one of the exhibits that is 
filed in these proceedings, of the ombudsman's 
report, this criticism is voiced and I will refer 
it to you, I refer to page 19, gentlemen. 

The requirements for the regis- 
tration of supplemental by-laws are somewhat hazy 
and in any event, in this case, they were not 


registered. The ombudsman has reference to the 
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(cont) Supplemental by-laws of the Edmonton Real 
Estate Board Co-operative Listing Bureau Limited, 
is the ombudsman accurate in what he has stated? 
Well, I have the registration stamp on this set 

of by-laws, registered on April’ the 8th, L059 

and the Registrar of Joint Stock Companies, for 
the Province of Alberta. Now, this is the only 
type of stamp that we get on any of these documents 
and then I could go back in the file and find the 
memo, where they had been returned to uS, aS reg- 
istered documents. 

Then, the ombudsman goes on and says I cannot 
conceive that the legislators would knowingly have 
provided for the Co-operative Association ACCS 

the means by which the Alberta regulations passed 
by an Order in Council and signed by the Lieutenant 
Governor, could be eroded and amended by the mere 
approval of a civil servant -- 

Maybe he should have said by a mere civil servant. 
Going on, sir, as the matter now stands, any 
member of the public making the usual search of 
the Alberta Regulations under this act, would have 
no means of ascertaining that some of the most 
basic of the standard by-laws had been amended out 


of existence-- 
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Well, Mr. McGillivray, all I can do is go back 

to the act and of course, this act in essence, goes 
back a lot of years before I had anything to do 
With 3iC, eit coesyhacic to 1913, and under Section 
four, subsection four, it says that the Supple- 
mental by-laws may, Subject to the approval of 

the supervisor, provide for modification or change 
of the standard by-laws with respect td the assoc- 
iation and shall be Signed to the persons who Signed 
the memorandum of association and shall have attached 
thereto an affidavit verifying the signatures. 

Then, in Section five, it pro- 
vides that the memorandum and by-laws shall be filed 
in the first instance, with the Supervisor cafacace 
panied by a deposit of fees payable to the regis- 
trar, as set out in Schedule B. 

Then in six, the Supervisor may 
in his discretion approve, amend or reject the 
memorandum of association and by-laws or any part 
of the same. Then there is a fw ovision there that 
if the approval is given, they are registered and 
if they are not approved, then they must be returned. 
Well, sir, the ombudsman said that as the matter 
now stands, any member of the public making a routine 


search of the Alberta Regulations under the act, 
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(cont) would have no.means of ascertaining some 
of the most basic standard by-laws would have been 
amended out of existence. To put it bluntly 
that is sheer nonsense, isn't it? 
Well, I -- 
I say that for a reason, sir, that the act provides 
that the standard by-laws will apply, unless 
supplemental by-laws are filed and anyone wanting 
to know what the supplemental by-laws are can 
check with you or with the Registrar of Companies? 
This is right and then if necessary, if anybody 
wants to query, of course, we supply them with a 
copy of the act and we point out to them where 
the provision is, so he can then go through the 

F 


Supplemental by-laws in places where they are 


deposited. 


MR. McGILLIVRAY: Thank you. 


THE COMMISSIONER EXAMINES THE WITNESS: 


Q 


Mr. Webber, there was Some considerable discussion 
with representatives of the Edmonton Board and 
yourself, probably Mr. McPhee, before you finally 
decided to approve these supplemental by-laws? 

This is quite right, sir yes. | 

You were impressed with, lL Suppose , their submission 


that this gave salesmen some representation and 
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(cont) furnished the co-op with disciplinary 
measures, that they would not be otherwise able 
to carry? 

Right and this as I say -- 

Was this novel in 1959? 


Novel as far as -- 


_Novel as far as Edmonton, what about Red Deer, 


Calgary and so on -- 

No, I think -- 

Was it Edmonton that started and Calgary or Calgary 
that started and Edmonton followed? 

This would be the initiator of, of anything of 

this scope, this particular one. This was as a 
result of two years of pretty detailed work on ne 
part of the real estate people. | 

Did the Calgary, Mr. Johns was telling us that 
their by-laws, supplementary by~laws are substantially 
the same as Edmonton's? 

Yes. 

Who came first Edmonton or Calgary? 

Edmonton, the Calgary incorporation was first, 

aE RAL check that and see whether the comprehensive 
amendments were made before or after -- 

The reason I asked that was Calgary already had 


them and they had been working, I wouldn't think 
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Q (cont) there would be that much occasion for 
debating the subject? 

A No, I believe it was after, sir, but I'1l check 
on that tonight and I can give you the answr 
tomorrow. 

Q In any event, now, you know, confirming what Mr. 
Johns says, that Calgary, Red Deer, Edmonton, 


Substantially have the same sort of by-laws? 


A That is correct, yes. 
THE COMMISSIONER: Any other questions. 
Thank you. 


HEARING ADJOURNED 


. . Certified a ya an transcript, 


fo 





Official Chee Reporter. 
(Pages) 1 — 162) 









Sandra ie Taylor, veo 
Ofrietal Court Reporter. 
(Pages 63 - 144) 





Edmonton - Alberta. 
July 7th, 210/70. 
1h/10. 





Ti 


chal . :fayoteRtvmod & 










ad Wy és uw ape (gure 
o Yo.-' hehe ala un toodsh 
; anu J. val (oad I ,or 
. lL ban shysnoed rade aa 
=< -Worroaied | 
z iy ,~ wor, Thpve- "gts al 
ipl cD tut? eee aaittot 


‘ 


edy eves eliatensveduea 


ary joorms Bh deat 


7 = 


“7 'y - 
driest 
; ‘ 


CavaOtas DIT ‘ 





4L 3370 UNGUMMED, 


3371 GUMMED 





PRINTED 





IN U.S.A. 











